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pg. 117, A1
41
8
YES
Workgroup 

Text Change 

adequately addressed  
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51368, Appendix A to Subpart B, paragraph B.6. This paragraph authorizes the use of IRR Program funds for privately owned transit 

facilities. Presumably, such facilities must be accessible to the public, as specified in the definition of IRR transportation facilities in section 170.6 

(page 51360). Paragraph B.6. should be clarified accordingly. 

Public 

Comment 

Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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41
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YES
no change necessary
Workgroup 

Text Change 

Reviewed.  IRR funds can be used for bridges and structures regardless of length.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51368, Appendix A to Subpart B, paragraph B.1. Does this paragraph mean that IRR Program funds can or cannot be used for bridges over 

20 feet in length? 

Public 

Comment 

Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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Workgroup 

Text Change 

NO change requested.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:pg.; 51368/69 Appendix A Subpart B IRR Program Funds-Recommend approval of Appendix A.
Public 

Comment 

Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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P. 215, C1 

Concerns with 

the Proposed 

Rule 

1374
3
In the matrix (a) delete "proposed" and replace with "submitted"
Workgroup 

Text Change 

Comment regarding the term 'proposed' route.  The workgroup agrees and has made a change with modification.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A to Subpart C - IRR High Priority Project Scoring Matrix, the first scoring criteria under (a); why is there a "propo 

sed route" mentioned? Accidents and fatality normally occur on established roads or routes. Under scoring criterias (c), (e), (f), and (g); are 

indicators that a select tribal organization will benefit from this scoring matrix. That is why the Pueblo of Zuni is :unsupportive; of this IRRHPP 

adjustment factor. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Fed caucus can not agree with re-write of table.
PS  Error on stike out document.  Delete 'proposed' and replace with "Submitted"  prior stikeout was an error from "moderate to accidents."
Federal 

Comments 

Tribal 

Comments 
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384
5
YES
Two additional Q and As to be insert after 170.257 

Q. Must the Tribe/BIA submit an ERFO or FEMA application for an IRRHPP-funded emergency/disaster project as appropriate? 

A. Yes.  The Tribe/BIA must submit an ERFO or FEMA application for any IRRHPP-funded emergency/disaster project that are eligible for ERFO 

or FEMA.  For additional information on ERFO or FEMA reference sections 170.924 - 170.932. 

Q.  Must the Tribe/BIA use ERFO or FEMA awards received for IRRHPP emergency/disaster projects to reimburse the IRRHPP program? 

A.  To the extent permitted by law, the ERFO or FEMA award will be used to reimburse the IRRHPP program for approved damage expenditures 

Add additional footnote to matrix title {footnote "3"} Footnote will read "\3\ this matrix does not apply to emergency/disaster projects funded with 

IRRHPP." 

Workgroup 

Text Change 

The commenter indicates the environmental assessments are not referenced.  The workgroup does not believe these apply 

The commenter indicates that FEMA reimbursements should be sought.  This is an area that the workgroup indicates the original TTAM included 

reimbursement for funds received from ERFO and this was not in the NPRM.  The workgroup agrees and is providing language using the original 

language with modifications for two additional Q and As as well as a footnote to the matrix title. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Regarding the "High Priority Projects Scoring Matrix" (at page 51375), Warm Springs notes that the Proposed Rule does not reference 

environmental assessments. The Proposed Rule should include an analysis of what happens if the natural resources and environmental 

assessments show that there will be adverse consequences from the projects.  

Public 

Comment 

Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


PS
Federal 

Comments 

Tribal 

Comments 
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Proposed 

Language 

41
28
YES
Workgroup 

Text Change 

The request is to add additional  language regarding ineligiblility.  The workgroup considered the comment and rejected it.   

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51375, Appendix A to Subpart C, item (b). The table awards zero points to a tribe that currently has a project. However, section 170.245 

states that eligible applicants may have only one application pending in the IRRHPP at any time. Therefore, the table entry under zero points that 

states "currently has project" should include a note that says "Ineligible for IRRHPP funding per section 170.245." 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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415
86
YES
Workgroup 

Text Change 

Request is to change subsection b.  The workgroup feels this was a significant factor in the negotiation and does not eliminate any tribe's 

opportunity to participation in the program. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A to Subpart C; IRR Priority Project Scoring Matrix: Comment: this matrix is flawed and has categories that are subjective and cannot 

be measured by any stretch of the imagination. This concept is unfair to large land based and high mileage inventory tribes. Criteria (b) needs to 

be changed so that these tribes can be included for consideration in this set-aside. Otherwise this concept should be deleted from the proposed 

rule. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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1337
70
Add a footnote to (b)   "{footnote (2)): IRR road sealing projects are excluded from projects under this criterion
Workgroup 

Text Change 

Recommendation that road sealing not be considered as "construction" in the scoring matrix.  The workgroup considers this comment valid, and 

recommends a change to the note section of the scoring matrix. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51375, Appendix A to Subpart C - IRR High Priority Project Scoring Matrix: Comment: Item (b), years since last IRR construction project 

completed, should not include road sealing project from the 15% allowed for road sealing projects. These projects should be classified as IRR 

maintenance projects. Comment: There needs to be a tie-breaking mechanism. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Comment is inconsistent with section170.248.
PS Add on footnotes are acceptable.  Issue with "Note"
Federal 

Comments 

Tribal 

Comments 
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41
29
YES
Workgroup 

Text Change 

Request is to change the scoring range for matching.  The workgroup believes this would require renegotiation and rejects the comment.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51375, Appendix A to Subpart C, item (d). The range of matched funds under the three point column is too wide. Recommend assigning 10 

points for projects with an 80 percent or greater match, 5 points for projects with a 50-70 percent match, and 3 points for projects with 20-49 

percent match. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 
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P. 215 - 216, 

C(c)3 

378
22
Workgroup 

Text Change 

Comment was addressed in C1 with modification.  No further action taken.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A to Subpart C-IRR High Priority Project Scoring Matrix Again, while the Nation supports the overall approach to the High Priority 

Scoring Matrix, the Nation notes that the projects may receive points for "Accident and fatality rate for proposed route." However, project receiving 

such points are not required, by design, to improve safety.For this reason, the Nation suggests that no points be awarded to a project under this 

category unless the project is, in fact, designed to address the problem or cause of the accident and fatality rate. Such an approach is only logical. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Fed caucus can not agree with re-write of table.
PS  Footnotes and clarification acceptable.
Federal 

Comments 

Tribal 

Comments 
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Programmatic 

Concerns 

41
30
YES
Workgroup 

Text Change 

Comment to the HPP matrix (g) to add a section to explain the minimum requirements.  The workgroup rejects the comment
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51375, Appendix A to Subpart C, item (g). It is not clear how project proposals are to address the listed subfactors in terms of all weather 

access. Recommend adding a section that explains minimum requirements needed for each subelement to be applicable to a high priority project. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Comments 
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6
YES
Workgroup 

Text Change 

Recommendation to add a qualification for checkerboard land.  The request is unclear to the workgroup, in what they want.  Workgroup rejects 

because it would require renegotiation. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Warm Springs notes that the Proposed Rule (at page 51375) does not account for projects on "checkerboarded" lands. In such situations, the 

percentage of the land in such projects owned by the Tribe should be a factor. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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41
31
Delete the existing Appendix B to Subpart C and replace with the following: 

Appendix B to Subpart C-Population Adjustment Factor 

Example to §170.266 

The Minimum Base Allocation (MBA) calculation is as follows: 

n MBA = Minimum Base Allocation 

n DF = Distribution Factors are defined as 1, 3.5, 5, 6.5, and 8 as shown in the table under 170.263 

n $A = IRR Authorization in Allocation Year 

n N1, N2, N3, N4, N5 = the number of tribes in each population range 1 - 5 

n DF1, DF2, DF3, DF4, DF5 = the distribution factor for each population range (1, 3.5, 5, 6.5, and 8) 

Example to §170.263 

The mathematical equation for the Population Adjustment Factor calculation is as follows: 

n PAFn = Population Adjustment Factor for a given population range 

n DFn  = Distribution Factor 1, 3.5, 5, 6.5, or 8 for a population range (n= 1,2,3,4,or 5) 

n MM = million 

n $A = IRR Authorization in Allocation Year 

n N1, N2, N3, N4, N5 = the number of tribes in each population range 1 - 5 

For an allocation of $350MM, for an MBA the calculation is: 

MBA =                   0.125 X ($350MM-$275MM)                                                                  

            [(1 X 17) + (3.5 X 66) + (5 X 309) + (6.5 X 137) + (8 X 29)] 

Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51375, Appendix B to Subpart C, example. To be consistent, the values for the step factors should be expressed in tenths (as in the table on 

page 51376) or in hundredths (as applied in the total step factor value in the examples on page 51376). The total value for the step factor then 

should be expressed in identical terms everywhere it is used. 

Public 

Comment 

Appendix A of S
Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Federal 

Comments 

Tribal 

Comments 
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MBA = $9,375,000   =  $3,216 

                  2,916 

To calculate the PAF for a population range the following calculation is used: 

PAF1 = MBA X DF1 

PAF1  = $3,216 X 1.0 = $3216 

PAF2 = MBA X DF2 

PAF2 = $3,216 X 3.5  = $11,255 

Comment regarding tenths or 100ths.  Will be addressed by small workgroup working on D2 and evalauted for consistency.  Accepted with mod 

This effort was accepted by the workgroup as a total reorganization of Appendix B to Subpart C  

Refer to Funding Formula Subworkgroup drafting.doc. 


PS Will be clarified in 225 and additional Q and As.
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YES
Under Example Using $350 Million Authorization, in (c)  Delete (step 3 above) and replace with "(step (c) above)" 

renumber (c) and (d) respectively to (d) and (e) 

In (b) after the first ";"  add a new number "(c)" do a carriage return 

In (b) change reference to step 1 to "step a" 

Workgroup 

Text Change 

Paragraph 1:The commenter is referring to the example as not matching up to the Q & A with the "takedown" language.  The workgroup rejects as 

this is purely an example and is correct as written.  Workgroup has addressed  the after takedown language. 

Paragraph 2: The commenter is noting a problem with an inconsistency in the number.  The workgroup determined this was a typo error 

complicated by the conversion in the numbering from the original TTAM document.  Comment is accepted with modification. 

Paragraph 3: The commenter is noting a variation in the mathematical notation between the appendix and 170.266.  The workgroup agrees that 

there is room for improvement in the layout of the Appendix.  Accept with modification. 

Paragraph 4: The commenter is referring to the example as not matching up to the Q & A with the "takedown" language.  The workgroup rejects as 

this is purely an example and is correct as written.  The takedown issues have been addressed by the ff workgroup. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51375, Appendix B to Subpart C, example. The heading of the example, "example using #350 million authorization, "is misleading in that it 

implies that the gross authorization is available for computing the PAF and MBA. The heading should be titled "example using a net authorization 

of #350 million after takedowns."Page 51375, Appendix B to Subpart C, step (c) to PAF calculation. It is not clear where the comment "(step 3 

above)" refers. Page 51376, Appendix B to Subpart C, formula for computing the PAF. The examples illustrating the computation of the PAF do 

not show the full mathematical calculation, as is used afterwards in the computation of MBA. Since the PAF calculation appears before the MBA 

calculation, the PAF calculations should show how the amounts of #9,375,000 and 2,915.50 are derived, as is shown for the MBA calculation. 

Page 51376, Appendix B to Subpart C, table about the population adjustment factor. As with the example on page 51375, the title is misleading 

and should be changed to read "example using a net authorization of #300 million after takedowns." 

Public 

Comment 

Appendix A of S
Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


PS Will be clarified in 225 and additional Q and As.
Federal 

Comments 
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Proposed 

Language 

35
113
Workgroup 

Text Change 

The commenter is objecting to the use of the PAF.  This was a signficant factor in the negotiation and is rejected.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix B to Subpart C; Population Adjustment Factor: Comment: The example shown is totally misleading and does not comply with the write- 

up under Subpart C. There is numerous typos (i.e. for example #275MM) and misleading terms and definitions that are not clearly defined that are 

being used though out this writeup. As indicated previously, this is not a tribal shares program and this PAF and MBA does not address the intent 

of the law nor does it provide funding based on "true transportation need".This concept is unsupported by sound rationale, statistical analysis, or 

accepted scientific approach. If this funding set-aside concept cannot be supported by sound applications of statistical analysis, or mathematical 

derivations of real data, these sections should be deleted from the entire funding distribution concept because it lacks the required considerations 

to the relative need requirements in TEA-2 1. This is very important to a program, that is project based, as opposed to a tribal entitlement 

program. 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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YES
Insert " 22. AASHTO Guidelines of Geometric Design of Very Low -Volume Local roads, Copyright 2001)
Workgroup 

Text Change 

Clarification
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

We suggest that the publication by the American Association of State Highway and Transportation Officials (AASHTO) titled "Guidelines of 

Geometric Design of Very Low-Volume Local Roads (ADT :less than or equal to; 400), (Copyright 2001) be inserted as a design standard for the 

IRR Program. 

Public 

Comment 

Appendix A of S
Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 

Comments 
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YES
In A(33) after insert a new A(34) to state "other eligible activities described in this part," and redesignate remaing paragraphs. Do the same after 

B(64) and redesignate.     

Workgroup 

Text Change 

Environmental dust control, etc, safety projects for motorized and non-motorized trails are already addressed,   Any specific items that are 

excluded (emergency shelters and emergency rescue equipment and training) are specifically excluded.  

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A to Subpart BWe believe that several additional allowable uses should be included in this section. They include:-Environmental dust 

control, including chemical applications, road sealing, and pavement overlays.-Safety projects for motorized and non-motorized trails including: - 

Emergency shelters  -Emergency rescue equipment and training  -Safety education-Trail markings for motorized and non-motorized facilities 

including:  -Trail delineation  -Hazard identification  -Seasonal trail markers across water (can be waterways or frozen surfaces) 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 
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5
YES
Workgroup 

Text Change 

Bridges are already covered by A(2).The $1.5 million limitation issue is outside the scope of this regulation.  
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A ADD "including design of 23 U.S.C. 661 bridges which by this promulgation includes 6 to 20 feet in length structures and eliminates 

the #1.5 million limitation for non-BIA owned bridges." 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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10
Workgroup 

Text Change 

no change requested.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A to Subpart B - Allowable Uses of IRR Program FundsWe are pleased to see these comprehensive lists, as they truly capture the 

expressed desire of Congress to give tribes and tribal transportation stakeholders the same range of multi-modal transportation options as states 

and other governments long have enjoyed under federal law. We urge the committee to retain this list in its entirety under the final rule for the IRR 

program. 

Public 

Comment 

Appendix A of S
Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 

Comments 
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YES
Add "or in this part" to the end of 170.115(f).
Workgroup 

Text Change 

Addressed in 170.115.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A to Subpart B: Comment: Under subparagraph (A), items 1 & 3 appear duplicative. Also since there is a distinct part of IRR 

construction funds reserved for 2% planning and the listing covers planning activities, it is recommend to revise paragraph (A) to read: "IRR 

Program Funds (including the 2% planning funds) can be used for the following planning and design activities:".What was the thinking behind item 

(17) as it appears to be duplicative? There appears to be inconsistency between items (22) & (26) and between this appendix and 170.115. What 

makes advanced technological devices such as GPS units given special status to allow purchase over say computers and computer design 

software or survey equipment? Surely its far more cost effective in this day of high technology to purchase such equipment rather than rent or 

lease.It is recommended that the term "transit facilities" be clearly defined in this subpart as well as in Subpart A. 

Public 

Comment 

Appendix A of S
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Comments 
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2
YES
Workgroup 

Text Change 

Similar to C10 on pg. 88.  Because tribally-operated schools are affiliated with a tribe whereas, postsecondary may not be and need separate 

eligibility. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A to Subpart B, B.8. states only Tribally owned post secondary schools, this should be all schools roads and bridges including BIA- 

owned. 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Change "increasing to increase" in B7.  Change B17 to "Engineer spot safety improvement".  Accept B27, B43.  "See section 170.137" 

B47, B52 are rejected. 

Workgroup 

Text Change 

Change "increasing to increase" in B7.  Change B17 to "Engineer spot safety improvement".  Accept B27, B43.  "See section 170.137" 

B47, B52 are rejected. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51368-Appendix A to Subpart BComment: In B.7 change "increasing" to "increase". Page 51369-Appendix A to Subpart B Comment: We 

recommend changing B.17 to "Engineered spot safety improvements" since spot safety improvements are not always identified in a safety study. 

Comment: For B.22 we recommend this activity be reconsidered both as an allowable stand alone project or as part of a reconstruction or 

resurfacing project. Future development plans may not be funded and constructed that could cause unnecessary expenditure of IRR Program 

funds. Comment: B. 26- After construction of traffic monitoring, management and control facilities and programs, it seems that capital and 

operating costs should be considered maintenance items not eligible for IRR Program funding. The projects should fall off the IRR TIP and 

ongoing operational costs should be the responsibility of the owner. Comment: B.27- The language of this item could be improved. Our 

recommendation is "Safely accommodating the passage of vehicular and pedestrian traffic through construction zones. "Comment: B.34 & B.36- 

These two items seem to be more or less the same eligible activity so we recommend combining them into one eligible activity. Comment: B.43- 

Sec. 170.130 does not provide any requirements for the design and construction of these facilities.Comment: B.47- This doesn't seem like an 

eligible construction and improvement activity. It is somewhat covered in part A.13 of Appendix A to Subpart B (page 51368), For each project 

cultural and historic properties must be identified, evaluated and mitigated where necessary. These activities must occur before construction 

begins. It is very unclear what this statement of an eligible activity means. Comment: B. 52- Public involvement should be completed before a 

project goes to construction so we recommend this activity be deleted from the list of eligible construction activities. 

Public 

Comment 

Appendix A of S
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 
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22
YES
Workgroup 

Text Change 

adequately addressed in the transportation planning sections
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A to Subpart B - Allowable Uses of IRR Program Funds Planning and Design Activities Comment: Appendix A should expressly 

authorize travel and lodging costs incurred by tribes for employee training or continuing education in transportation planning, or for Tribal 

participation in the IRR Program Coordinating Committee (in the event Federal funding is limited for member or alternate member travel). 

References are made for such "on the job education" (App. A.A.33) (51368, col.3), LTAPs (App.A.A.19) (51368, col. 2) and "public meetings and 

public involvement activities"(App. A.A.25) (51368, col. 2), but not the travel and lodging expense associated with attending such events. BIA 

regions should not require tribes to obtain approval by the FHWA or the yet-to-be-created IRR Program Coordinating Committee before such 

activities are approved. 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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41
33
YES
appendix c subpart C A. 5. Functional Classification add to reference  (Ref. section 170.456) "& 170.457)" to read 

"(Ref. section 170.456 & 170.457)" 

Reference strikeout language for Appendix C 

Workgroup 

Text Change 

1The commenter recommends additional definitions rural classes, ADT, ADT+20 as a note to the table.  Workgroup accepts with modification. 

2 Recommendation that Tables 1 and 2 need to include crossreferences to default values. Workgroup believes that changes to the order of the 

Appendix could address this issue.  To be addressed by subworkgroup. 

3 Recommendation that Table 1 should allow ADT projection beyond 2 % per year when justified.  Coordinate with tech and standards 

4 Definition of flat, rolling, and mountainous. and additional explaination of sectioning for terrain. workgroup agrees that a reference regarding 

inventory questions be referred to the IRR Inventory Workbook and subsequent revision.  Workgroup rejectsd 

5 There should be a note that should Highway standards change the FHWA standards take precidence. Workgroup rejects the comment as there 

are no adequacy design standards in title 23. 

6 Rearrange the columns in table 2.  Reject comment as the workgroup feels the table is explainatory as it. 

7 Recommend including a full description of class  P 5 and cross reference instead of listing twice.  workgroup recommends cross reference to 

170.457. accept with modification. 

8 The commenter recommends that their be cross references wiithin Appendix c to subpart c.  Covered by reworking order of appendix by 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51378 and 51379, Appendix C to Subpart C, tables 1 and 2. -- While many of the technical terms in this table may be generally understood, 

definitions of the road classes and ADT should be included as a note to the table, added to the definitions in section 170.6 or cross-referenced to 

paragraph 5 of the basic procedures on page 51379.-- The purpose of distinguishing among flat, rolling and mountainous terrain in table 1 is 

unclear, unless referenced to its application in table 2, note 1 (e). What differentiates between flat and rolling, and between rolling and 

mountainous terrains? Is the terrain of a road based on its entire length, or are individual segments evaluated separately.-- The shorthand 

description of "ADT&20" in the third note of table 1 (and in the second note to table 2) may not be understood by all readers to mean, " the 20 year 

projected ADT." Additionally, tables 1 and 2 should include or cross-reference to the default values contained in paragraph 3 of the basic 

procedures (page 51379).-- The third note to table 1 also should authorize the use of traffic projection rates above 2 percent per year where there 

is quantifiable evidence that justifies a higher growth rate. -- So that IRR standards don't become outdated, an additional note should be added 

stating that should highway standards change, the adequacy standards of the Federal Highway Administration, contained in Title 23 of the U.S. 

Code take precedence over the standards contained in this rule. -- Rearrange the columns of table 2, from left to right, so that they correspond 

with the step-by-step process described in paragraph 1 of the basic procedures following the table. 

Public 

Comment 

Appendix A of S
Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

Federal 

Comments 

Tribal 

Comments 
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9 The commenter is recommending revising passages so that terminology is used consistently within the rule.  accept with mod 

10 The commenter recommends including a full description in one location and using cross references elsewhere.  accept with mod 

11 The commenter recommends combining tables for aggregate cost and surface cost.  The workgroup believes the tables are best utilyzed as 

seperate tables.  Comment rejected. 

Fed Caucus can not agree with re-writes of tables.
PS   Federal Caucus still reviewing table.   

Tribal Caucus recommends adding the term "housing clusters," after This road may serve 
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Proposed 

Language 

415
89
YES
See rewrite Appendix C language 

Reference "NPRM changes funding 03-25-03.doc" on the desktop 

Workgroup 

Text Change 

commenter has idenditified duplicate items in  paragraph (D) (d) and (p) , (c) and (o), (n) and (s), (h) and (r).  Accept comment and defer to 

subworkgroup to delete duplicates and renumber.   

Other incidental items are missing.  Workgroups believes these are covered under (D) (j) Other Minor Incidentals. Reject 

Location of structural concrete under incidental construction.  Workgroup rejects.  Structural concrete for drainage structures under 20' in length 

belongs under incidental.  It may also belong under bridge costs. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix C to Subpart C; Cost-to Construct:Under Paragraph (D)- Incidental Costs, the categories shown have duplications (for example (d) and 

(p), (e) and (q), and (c) and (o) are a few). Also, there are other incidental cost categories missing such as cattle guards, erosion control, right-of- 

way monuments, gates, etc. Structural concrete is NOT an incidental item and may be directly related to construction of a bridge or major 

drainage structure. However "minor concrete" would be. 

Public 

Comment 

Appendix A of S
Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Fed Caucus can not agree with re-writes of appendix C.

Federal 

Comments 

Tribal 

Comments 
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2
Workgroup 

Text Change 

Commenter does not like inclusion of trails within the Cost to Construct.  Workgroup indicates that this is allowed by Statute.  Reject
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Pg51379 - New road classifications - Class 4-6. These classifications include designations ie: roads and motorized trails for administration of 

forest, oil, grazing etc., non road type paths for use by foot traffic, bicycles, trail bikes etc, and public parking facilities adjacent to scenic by-ways, 

rest areas etc. The primary purpose for all of these types or roads/trails is for access by the public to Indian lands for recreational and extractive 

purposes not for improvement of the existing IRR road systems. Other funds exist to construct and maintain these types of facilities. If a tribe 

wishes to build these types of road than they need to use their own tribal funds to do so and these facilities should not be considered part of the 

federal aids system. The tribe - not the federal government - should build and maintains these types of facilities as well as control access from 

these types or roads/trails into and on the reservation. Class 4 needs to eliminate sentence 3 and 4 beginning with "also included...". Class 5 

needs to be eliminated in its entirety, and class 6 needs to eliminate all references to scenic byways, rest areas, and other scenic pullouts. 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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adt + 20 2% 

growth rate limit 

41
33
YES
Workgroup 

Text Change 

3 Recommendation that Table 1 should allow ADT projection beyond 2 % per year when justified.  Coordinate with tech and standards 

This is referred from C(c)6 P. 220-221 

Joint meeting - Tech standards did not address.  It does 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51378 and 51379, Appendix C to Subpart C, tables 1 and 2. -- While many of the technical terms in this table may be generally understood, 

definitions of the road classes and ADT should be included as a note to the table, added to the definitions in section 170.6 or cross-referenced to 

paragraph 5 of the basic procedures on page 51379.-- The purpose of distinguishing among flat, rolling and mountainous terrain in table 1 is 

unclear, unless referenced to its application in table 2, note 1 (e). What differentiates between flat and rolling, and between rolling and 

mountainous terrains? Is the terrain of a road based on its entire length, or are individual segments evaluated separately.-- The shorthand 

description of "ADT&20" in the third note of table 1 (and in the second note to table 2) may not be understood by all readers to mean, " the 20 year 

projected ADT." Additionally, tables 1 and 2 should include or cross-reference to the default values contained in paragraph 3 of the basic 

procedures (page 51379).-- The third note to table 1 also should authorize the use of traffic projection rates above 2 percent per year where there 

is quantifiable evidence that justifies a higher growth rate. -- So that IRR standards don't become outdated, an additional note should be added 

stating that should highway standards change, the adequacy standards of the Federal Highway Administration, contained in Title 23 of the U.S. 

Code take precedence over the standards contained in this rule. -- Rearrange the columns of table 2, from left to right, so that they correspond 

with the step-by-step process described in paragraph 1 of the basic procedures following the table. 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Funding
DISAGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 

Fed Caucus can not agree with re-writes of tables.

Federal 
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Tribal 

Comments 
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1382
7
YES
Workgroup 

Text Change 

Requester is requesting additional field in the Adequacy Design Standard.  The workgroup believes this section is for generating Cost to Construct 

and does not impact what the tribe will actually construct.  The tribe may build narrower roads based on low volume road standards.  Workgroup 

rejects. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51378 of the Federal Register contains a table of "Adequate Standard Characteristics" which includes information for 20 Adequate 

Standards. It is our opinion that additional standards are needed for Rural Major Collector and Rural Local Roads. A publication by the American 

Association of State Highway and Transportation Officials (AASHTO) titled "Guidelines for Geometric Design of Very Low-Volume Local Roads 

(ADT :less than or equal to; 400), (Copyright 2001) includes guidelines which suggest that rural roads with less than 400 ADT may be constructed 

to narrower widths than the minimum widths shown in the table. According to the publication, total widths, including shoulder widths, could vary 

from 18 feet to 26 feet depending on Design Speed and functional subclass. It does not make much sense to suggest that the minimum width of 

road identified in the rule should be wider than the minimums recommended by AASHTO. Therefore, we suggest that additional standards be 

included in the table to represent narrower widths as per the AASHTO publication. 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Comments 
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Programmatic 

Concerns 

415
88
Insert in Appendix C Replace BIA Bridge Studies with "BIA Bridge Inspections, from these inspections, bridge cost to construct are calculated."
Workgroup 

Text Change 

Request for clarification.  The workgroup believes it is adequately covered in A 1. and rejects the comment 

The other request is how the bridge inventory be used into the inventory.  The workgroup has addressed these issues by modification to other 

sections of the NPRM.   The Simplified Approach to calculating the Cost to Construct is an interim methed.  In developing the final Cost to 

Construct methodology the IRR Coordinating Committee is to include data from the bridge inventory into the funding calculations.   Reference 

170.294 and 170.299.             Parked {Get clarification from BIADOT on BIA Bridge Study.} 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix C to Subpart C; Cost-to Construct: Comment: The so called BIA "Simplified Approach to Compute the Cost-to-Construct" is not so 

simple. Also what is "project need' databases? What was the date of the "bridge study' and how will costs be developed, entered into the 

inventory, and ultimately used in the funding formula? This is not addressed in this write-up. 

Public 

Comment 

Appendix A of S
Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Fed Caucus can not agree with re-writes of appendix C.

Federal 
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Tribal 

Comments 
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Workgroup 

Text Change 

No request, no action taken.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix C to Subpart C: Cost-to-ConstructThis "simplified Approach to compute the cost-to-construct" is not simple for the layman - Tribal 

consideration must include BIA roads engineer input here (or independent Engineering Consultant). And cost may not be, sometimes should not 

be, a determining factor in the "relative need" of a particular project. Particular projects have to be costed out anyway as part of an application. 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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1355
38
YES
Add to 170.299 

in answer (b) 4  "Address inadequate roadway widths 

Workgroup 

Text Change 

Commenter recommends changing the default for class 3 roads from 25 to 50.  workgroup disagreement item. 

Commenter has identified a possible implementation problem with the simplified approach when just considering surface and future surface type 

changes when evaulating CTC as it doen't take into account.  The ff workgroup accepts with mod through additional changes to 170.299 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix C to Subpart C - Cost to Construct, under Basic Procedures, page 51379 The default value for "functional Class 3 Streets-roads" is 25 

ADT.  This is far too low for a community street.  In light of the fact that ADT traffic data to date for class 3 roads has not been collected, we 

recommend a more reasonable default ADT.  Kawerak recommends changing the default value from 25 to 50: "...functional Class 3 Streets-roads 

is 50 ADT. "We have also reviewed BIADOT's proposed implementation of the Modified Simplified Cost to Construct.  This is not found in the 

document, but changes the implementation of the Cost to Construct factor.  Based on information provided by the BIADOT we have learned that 

the simplified approach will only consider the current surface type and future surface type to determine the cost to construct.  The problem with 

this method is that it doesn't take into account roads that are currently too narrow, a problem commonly found on the IRR system.  We 

recommend a simple solution.  In addition to the surface type, collect information on the current width of the IRR route section.  Use the Adequacy 

design standard (ADS) width to calculate a percentage of additional width need as though for a "new" road. Example% new cost factor = 

(Adequacy Design Standard Width - Existing Width)/Adequacy Design Standard WidthSo for instance, consider a road 12 feet wide.  If the ADS 

calls for a 24' wide road the Incidental construction cost, Grade and Drain, and Gravel would be multiplied by the length of the section and the % 

new cost factor% new cost factor  = :(24 - 12); /24    or 50%     

Public 

Comment 

Appendix A of S
Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Fed Caucus can not agree with re-writes of tables.

Federal 
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Tribal 

Comments 
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YES
Workgroup 

Text Change 

Default of ADT to 25 for class 3 is too low.  Workgroup disagreement, same issue as C(c)2.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Recommend changing the default value from 25 to 50: "...functional Class 3 streets-roads is 50 ADT :Average Daily Traffic;. 
Public 

Comment 

Appendix A of S
Workgroup
Workgroup Disagree
Funding
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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General 

Comments 

20
6
Insert footnote into Table 2. after Const. need "\1\" in the first column 

Add footnote at the end of table 2 

" \1\ Construction Need 

Construction Need 0: Roads that are constructed to their design standard 

Construction Need 1: Existing roads needing improvement 

Construction Need 2: Construction need of others (state, county, etc.) 

Construction Need 3: Maintenance only, substandard or other road for which no improvement is planned 

Construction Need 4: Proposed roads, roads which do not currently exist and need to be constructed 

    Roads or sections of roads which have been improved to their  

acceptable standard(s) are classified in the road inventory as  

construction need of 3 (CN3) roads or construction need of 0 (CN0)  

roads. CN3 roads or sections of roads are roads for which no further  

improvements are planned. Roads or sections of roads which have been  

improved to their acceptable standard but future improvements are  

anticipated, should be classified as CN0 until further improvements are  

needed due to deterioration based on age or increased traffic volumes.  

While classified as CN3 or CN0, roads are not included in the cost to  

construct calculations." 

Workgroup 

Text Change 

Commenter is noting problem with construction need.  The workgroup agrees that there is a lack of construction need definition and recommends 

the insertion of a footnote to table 2 of the construction need codes definitions.  The information was taken from the preamble page 51332 and the 

IRR Inventory handbook. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

What constitutes a construction need (CN) of 4? Can a proposed alignment deviate from the original road i.e. 25 feet off of existing center line, for 

a CN of 4? The CN has to be more specifically defined. If the tribes are going to rank the construction need, a third party will need to demonstrate 

if the CN reflects the actual condition. 

Public 

Comment 

Appendix A of S
Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


Federal 

Comments 
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YES
Workgroup 

Text Change 

Recommendation to take the default for class 3 from 25 to 50.  Workgroup disagreement item. 

Recommendation to remove the National tribal average from the bid tab calculation.  Refer to subworkgroup reference with 275 C(c)1 and C(c)3. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Cost to Construct Appendix C of Subpart C (Page 51379)  Two comments on the implementation of the cost-to-construct.  First, the default to be 

used for the function class 3 streets/roads is too low.  This needs to be increased to no less than 50 ADT.  Second, the method for calculating the 

cost-to-construct per mile from the averaging of State, Tribal, and National Tribal bid tabs undermines the determination of actual costs.  We 

believe, especially in locations such as Alaska that the costs of construction should not be watered down by a National Tribal Average, nor should 

a National Tribal Average be used to increase the cost-to-construct in Regions with lower costs.  We recommend that the costs-to-construct should 

be generated based on local specific bid tabs (including state and local government) and engineer's estimates. 

Public 

Comment 

Appendix A of S
Workgroup
Workgroup Disagree
Funding
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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No Change
Workgroup 

Text Change 

Outside scope
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

34 Rule - Page 51396 states: :section; 170.808 "What activities are eligible for funding under the BIA Road Maintenance Program? ...Appendix A 

to Subpart G... (27) Maintaining other IRR intermodal transportation facilities provided there is a properly executed agreement with the owning 

public authority within available funding."Comment: The Tribes do not believe that the intent of Congress was to promulgate regulations utilizing 

highway trust funds that pertain to IRR Interior funded road and bridge maintenance.  There needs to be a clearly defined annual maintenance 

distribution to the tribal base level.  The Tribes do not agree with the above identified proposed use as it depleted scarce IRR Interior maintenance 

funding and continues the State's jurisdictional authority that relates to the problems of P.L. 83-280.   State assumption of those seven (7) general 

activities or areas pursuant to P.L. 83-280, which include maintenance and policing of those roadways, continue to lessen tribal jurisdiction and 

tribal sovereignty. 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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3
YES
No Change
Workgroup 

Text Change 

Already implied by existing language and current maintenance practices
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix A...to Subpart G 4. Insert to start sentence "Washing,"  Add limitations of AASHTO Maintenance Manual for definition of maintenance to 

items 6,19 and 25. 

Public 

Comment 

Appendix A of S
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Comments 
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Workgroup 

Text Change 

No change requested.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:pg.; 51369 Appendix B to subpart b, Recommend approval.
Public 

Comment 

Appendix B of S
Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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YES
Workgroup 

Text Change 

appendix is part of the regulation
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51369, Appendix B to Subpart B, Sources of Tribal Transportation Training and Education Opportunities.Comment: This Appendix is out of 

place in the Code of Federal Regulations since it is not a regulation. It is informational and incomplete. It is more properly included in guidance 

such as the IRR. Transportation Planning Procedures and Guidelines. 

Public 

Comment 

Appendix B of S
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
change 25 to state "Community Transportation Association of America"
Workgroup 

Text Change 

deleting 26 because it is part of 25
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Appendix B to Subpart B - Sources of Tribal Transportation Training and Education Opportunities. We respectfully ask that our organization be 

correctly identified at item 25 on this list. We are the "Community Transportation Association of America." Furthermore, item 26 names an 

information and technical assistance activity of ours, still available to tribes, that has been renamed. We therefore suggest that item 26 be deleted 

from the list. 

Public 

Comment 

Appendix B of S
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Insert "22 AASHTO Guidelines of Geometric Design of Very Low- Volume Local Roads, Copyright 2001)"
Workgroup 

Text Change 

Clarification.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

We suggest that the publication by the American Association of State Highway and Transportation Officials (AASHTO) titled "Guidelines of 

Geometric Design of Very Low-Volume Local Roads (ADT :less than or equal to; 400), (Copyright 2001) be inserted as a design standard for the 

IRR Program. 

Public 

Comment 

Appendix B of S
Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Text Change 

refer to FF 

Funding formula comment:  The commenter is issueing a comment.  No request made, no action taken. 

Workgroup 

Comments 
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Public Comment 

Letter 

Number 

Comment 

Number 

Change 
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Workgroup 

Action 

:Sec; 170.1 What is the authority for this part? Comment: During the preparation of the combined formula herein, non of the federal members of 

the rule making committee were given the opportunity to review and comment on the work of the tribal caucus. As a result some of the features 

being used in the formula have no scientific basis or true "transportation need" rationale. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

708
OF
1126
pg. 373, C(a)1
1313
2
YES
Workgroup 

Text Change 

Arbritation provisions.  waiting for clearance on draft language from federal attorney. Update 3-24-03:  no agreement on proposed language.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

I do not support the proposed :sec;:sec;170.941-943 dealing with arbitration provisions. This issue is about what alternative dispute resolution 

methods are available and how alternative dispute resolution options may be used. In cases where it is appropriate, the Alternative Dispute 

Resolution Act (25 U.S.C.) should be available to tribes as an option to resolve disputes, even in the area of construction. This is not to take away 

from tribal rights regarding the Contracts Disputes Act or other dispute resolution methods authorized by the ISDEAA, but instead an alternative 

approach to avoid costly litigation. The final regulation should reflect this thought. 

Public 

Comment 

Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

1. Coordinate response with Policy Workgroup (eligibility issue).  2. The definition issue is parked because it relates to contractibility.  3. 

Coordinate with Policy Workgroup the meaning of "Transportation Planning Procedures and Guideline Manual".  Comment directed at 

contractibility and compactibility. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

ISSUE  Pg 51345 - Key Areas of DisagreementK. Contractibility and Compactibility of TEA-21 Programs - Subpart E Tribal View - No 

Comments/Suggestions with the Tribal View Pg 51348 Key Areas of Disagreement Federal View - Federal Proposal is as follows: question and 

answer excerpt. What IRR Program Functions may be assumed by a Tribe in a Self-Determination Contract or Self-Governance Agreement?All 

IRR functions and activities that are otherwise contractible may be included in a Self-determination or Self-Governance Agreement. (23 USC 

202(d))3)(B). CommentsThis is the first page we find, that really identifies that somehow a Tribe/Band can have and employ IRR Program Staff 

fund an Office and/or, Transportation Department, etc. Functions and Activities are not defined and have no meanings within the proposed 

rule.Functions is in the question, but the answer has functions and activities Suggestions Write language in the proposed rule, that will allow 

Tribe's/Band's to use IRR Program Funds to employ staff, have an basic office, etc. and insert the language into the applicable 

Part(s)/Subpart(s)/Section(s). Clarify why Functions is in the question, but, the answer has functions and activities? Define Functions and Insert 

into definitions on Pg 51359 sec 170.6.Define Activities and Insert Activities definitions on Pg 51359 sec 170.6. Insert Functions and Activities into 

Pg 51368 Appendix A to Subpart B. Allowable uses of IRR Program Funds and other applicable Part(s)/Subpart(s)/Section(s).Federal View - 

Federal Proposal is as follows: question and answer excerpt. What IRR Project and Program Functions are not Otherwise Contractible? The 

following IRR functions or activities are non-contractible.The list is extensive and covers (a) thru (r)(cont comment #23) 

Public 

Comment 

Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

We do not support the proposed :secs;170.614 through :sec;170.618 regarding advance payments. As written, these sections pose additional 

payment restrictions on tribes beyond the requirements of the ISDEAA and TEA-21. For example, a tribe is required to have an approved 

Transportation Improvement Plan (TIP) prior to the advance payment, regardless of a tribe's share of the IRR funding formula. The net is a severe 

reduction in a tribe's ability to receive a full lump-sum advance payment. The TIP is the official document granting expenditure authority for IRR 

projects. The TIP is not, however, the authority or the mechanism for a lump-sum advance payment under the ISDEAA, rather it is the executed 

self-determination contract of self-governance agreement. The final regulation should reflect this fact. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

As noted in the proposed rule, the full Committee reached agreement regarding the advance payment of IRR funds to Indian Tribal Governments 

performing IRR non-construction activities under self-determination contracts and self-governance agreements, but could not reach agreement 

over the wording of proposed regulations for the advance payment of IRR funds to Tribal Governments performing IRR construction and 

construction-engineering activities.  We concur with the Tribal Caucus that the Federal position is unwarranted as a matter of law and unwise as a 

matter of policy. We endorse the Tribal Caucus's proposed regulatory language set out in the preamble to the proposed rule.Statutory authority 

exists for the BIA to provide advance payments.  25 U.S.C. :section; 450j-1(f); see also 25 C.F.R. :section; 900.19; 25 U.S.C. :section; 

458cc(g)(2).   Quarterly advance payments are the minimum amounts authorized by law for self-determination construction contracts (25 C.F.R. 

900.132), but the BIA and contracting Tribes may negotiate an advance payment schedule on terms even more favorable to the Tribes based on 

the factors listed in the regulation.  Good business judgment dictate that the BIA transfer limited IRR funds to Indian Tribes as soon as possible so 

that Tribes may draw interest, administer the program, account for and utilize such funds to further the goals and objectives of the program.  We 

share the view of the Tribal Caucus and the Congress, including such influential members as Senator John McCain, that there is nothing special or 

differ 

ent about the IRR Program which suggests Tribes cannot be trusted to receive advance funding for and utilize the IRR funds, and the proceeds of 

such funds, to construct IRR roads and bridges. The Federal position, and proposed regulations, imposes too much micro-management into a 

tribally operated IRR program. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability. 

and general opposition of the listing of non-contractible items rather than case by case negotiation for each AFA. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.601-608 The proposed text in these provisions should be deleted and replaced by the following provisions proposed by the Tribal 

Caucus:What Is an Inherently Federal Function?An inherently Federal function is a Federal function that cannot legally be transferred to a self- 

determination and self-governance tribe.How Will BIA and a Tribe Determine Which IRR Program Functions May Be Included in a Self- 

Determination or Self Governance Agreement?(a) At the request of a tribe, BIA and the tribe will jointly identify all of the IRR Program functions 

that are part of or support the program, function, service or activity, or portion thereof, which a tribe might wish to assume. BIA shall also identify 

an estimated cost to accompany each of the identified functions.(b) BIA shall provide the requested information to the tribe in writing no later than 

30 days after receipt of the request.(c) BIA shall also identify which of these functions it believes are inherently federal functions, with the rationale 

to support its conclusion.(d) BIA will meet with and negotiate with the tribe the cost of the identified assumable functions. BIA and the tribe shall 

also seek to reach agreement about which functions are appropriately considered inherently federal.(e) BIA shall maintain and update a list of all 

IRR Program functions which Indian tribes assume under Title I or IV of Public Law 93-638,as amended. BIA shall distribute this list to each of the 

BIA Regional Offices and it shall be available for review by an interested tribe. 

Public 

Comment 

Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment directed at contractibility and compactibility. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Key Areas of Disagreement Contractibility and Compactibility of TEA-21 Programs - Supbart E - 6% Management Funds The essential issue is 

how much of the 6% IRR Program management funds the BIA receives from the FHWA should the tribes be entitled to. It is obvious that the BIA 

needs all of the 6% to manage an inefficient bureaucracy. It is very doubtful that there exists any "remaining funds" from the 6% available for 

construction. The funds would be much better spent if tribes were given the option of assuming all IRR Program functions under a self- 

determination contract or self-governance compact, if 

the functions are not inherently federal, i.e., those that cannot be legally transferred to the tribes. Simply because it is BIA "policy" to use the 6% 

management funds for "oversight and trust responsibilities" - a fiduciary position it is already funded to carry out and has carried out very poorly - 

is not sufficient reason to preclude the tribes from receiving an appropriate share of the 6% funds. The BIA should be required to state, publish 

and justify to the tribes any administrative activities it feels are exclusive federal functions. If an activity cannot be justified, then it should be 

assumable by the tribes and tribes should then receive an appropriate portion of the 6% administrative funds associated with a tribe's 

project.Considering the avowed purposed and intent of ISDEAA to promote tribal autonomy, it is clear that as much funding as possible should be 

available to the tribes and not "diverted to pay for BIA bureaucracy." 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

I do not support the proposed :sec;:sec;170.614 through :sec;170.618 regarding advance payments.  As written, these sections pose additional 

payment restrictions on Tribes beyond the requirements of the ISDEAA and TEA-21. For example, a Tribe is required to have an approved TIP 

prior to the advance payment, regardless of a Tribe's share if the IRR funding formula.  The net effect severely reduces a Tribe's ability to receive 

a full lump-sum advance payment. As mentioned earlier, the TIP is the official document granting expenditure authority for IRR projects. The TIP 

is not however, the authority or the mechanism for a lump-sum advance payment under the ISDEAA, it is the executed self-determination contract 

or self-governance agreement. The final regulation should reflect this fact. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

715
OF
1126
C(c )5 pg. 332
1231
24
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

K. Contractibility and Compactibility of TEA-21 Programs - Subpart EThis is another one of the issues the Department has determined, after 

several months of negotiation by tribal and federal officials, to be "outside the scope of this rulemaking." However, the NPRM provides absolutely 

no basis whatsoever in support of the position that this issue (with its various layers of sub-issues) is outside the scope of the rulemaking. If this 

issue is outside the scope of the rulemaking, then the federally proposed provisions relating to this issue that are currently presented in the 

proposed rule (presented on pages 5 1347-350 and introduced among proposed sections 170.600-.636) cannot be a part of these regulations and 

must be stricken. If these provisions are not stricken, then the issue is ripe for negotiation.TEA-21 clearly requires that "all funds" under Title 23 

appropriated by Congress to the IRR Program are to be made available to contracting and compacting tribes under the ISDEAA, including those 

funds necessary for carrying out administrative functions. Therefore, unless the functions at issue are inherently federal in nature, an Indian tribe 

may assume and perform them under an ISDEAA agreement as a matter of law. Where an Indian tribe and the BIA cannot agree on whether a 

particular function is an inherently federal function, the tribal recommendation would enable the parties to use existing dispute resolution 

processes under 25 C.F.R. Parts 900 and 1000. Also, the 6% program management funds can be used to fund IRR Program Management 

Systems as well as public hearings for IRR planning and projects, because the costs of these activities are "related to the cost of planning, 

research, engineering, and construction" as set out in 23 U.S.C. :sec; 202(d)(3)(A). 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

contract support issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

This issue goes to the core of the IRR Program's potential and purpose. For this reason, we again protest the Federal view that the Tribal position 

goes beyond the scope of the rulemaking.  To continue to mask the true size of the administrative costs to Indian Tribes to operate federal 

programs -- by narrowing the class of Indian Self-Determination contracts and compacts eligible for contract support cost funds - does a great 

disservice to all Indian Tribes and undermines the statutory goal of P.L. 93-638, since 1988, to provide the "Secretarial" level of funding to Tribes 

which assume such programs.  Forcing Tribes to subsidize contract support cost requirements by taking IRR construction funds is no solution. 

DOT and BIA should advocate for full funding of the IRR Program. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability. 

Comment introduces concept of contractability and the threshold issue (Title 1). 

Workgroup 

Comments 

NPRM 
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Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

The federal approach is inconsistent with TEA-21 because it ignores the requirement that all IRR funds be made available consistent with the 

ISDEAA. The federal approach is further inconsistent with the ISDEAA, because it deems by administrative fiat certain functions to be non- 

contractible without reason or analysis under the declination criteria under Title I-in fact, the Interior Department attempted to do this under 

proposed regulations issued in January of 1994 (See 59 Fed. Reg. 3166, 3180 (proposing a provision, 900.106(d), that list specific non contractible 

functions), and Congress amended the ISDEAA to:clarify that the Secretary's determinations regarding whether a contract proposal is authorized 

by the Act (the issue known as "contractiblity"), and regarding contract funding levels are issues which must be assessed as part of the declination 

contract review,approval and appeal process set forth in section 102 (a) (2) of the Act (that is, these issues may not be identified as part of some 

"threshold" assessment, nor in any other way that would escape the critical procedural protections available under section 102). 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

contract support issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Key Areas of Disagreement Availability of Contract Support Funding - Subpart E This issue, regardless of litigation status, should be open to 

public comment. This is a matter of overall compliance with federal law.Consistent with the provisions of the ISDEAA, the requirement for contract 

support funds must be extended to IRR Program activities as an eligible item included in tribes' budgets. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility, contract support, and savings issues.  Commentor supports tribal position on 601, 620, and 635.  Government believes this issue is 

outside the scope of this rule making.  Comment references contractability and compactability. 
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Public Comment 

Letter 

Number 

Comment 
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Change 

Req 

Workgroup 

Action 

Warm Springs disagrees with the proposed regulation at 25 CFR :sec; 170.601, 25 CFR 170.635 and 25 CFR :sec; 170.620. Theses are issues on 

which there was no agreement between Tribal and Federal negotiators during the negotiated rulemaking process. Warm Springs supports the 

tribal position on these issues as set out on page 51345 and page 51350, respectively. 
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Comment 
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Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

720
OF
1126
D6 pg. 337
1369
25
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  LAST SENTENCE REQUESTS CLARIFICATION OF 

LIST IN SECTION 601.  Comment directed at contractibility and compactibility. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 
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Change 
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Workgroup 

Action 

K. Contractibility and Compactibilty of TEA-21 Programs - Subpart E Pg 51349 Key Areas of Disagreement Federal View - Federal Proposal is as 

follows: question and answer. May Tribes include the cost for contractible Supportive Administrative Functions in the budgets? Rule Clarity Issue 

Yes. Tribes may use IRR Project funds contained in their contracts or annual funding agreements for contractible supportive administrative 

functions? Suggestions In the Question: Define as to what Supportive Administrative Functions are, and their meanings, and inserting in the 

applicable Part(s)/Subpart(s)/Section(s) and or Definition(s). In the Answer: Again, Include an chart/diagram differentiating the different elements 

within the IRR Project Funds are and meanings for this statement, and inserting in the applicable Part(s)/Subpart(s)/Section(s) and or Definition(s). 

When the abbreviations and/or the IRR. (Indian Reservation Roads) wordings are/is used within the rule, there should be additional words used in 

conjunction with them, that explains the intents, For examples; Administration, Planning, Transportation Planning, 2% Transportation Planning, 

Construction, Project and/or Program and use plurals if needed, etc. 
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Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
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Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 
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Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Advance Funding :secs; 170.614-618  We strongly support the tribal caucus position.  The proposed federal regulations unnecessarily restrict the 

ability of Title I contracting tribes to obtain advanced funding in accordance with P.L. 93-638.  The federal position fails to distinguish between 

general program functions of a 638 contractor, and the specific construction and design functions.   There is no reasonable basis to withhold any 

amount of general program funding. 

Public 

Comment 
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Delivery of Services
NO ACTION
Federal Caucus 

Action 
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Action 
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Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

contract support issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 
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Section 
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Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

L. Availability of Contract Support Funding-Subpart EWe share the Tribal Caucus' view and recommend that the final rule adopt its proposed 

language, which states that contract support costs are to be included for IRR Program activities assumed under self-determination contracts and 

self-governance agreements. The Federal view would have tribes pay their incurred contract support costs form IRR program funds. Unless Indian 

tribes request, and Congress appropriates, adequate contract support cost funds for tribal administration of PSFAs assumed under P.L. 93-638, 

tribes would be forced to use direct service funds for the payment of indirect cost expenses. This approach would require the entity assuming the 

Secretary's performance of a federal program to "subsidize" or incur a financial penalty as a condition of accepting the Federal program.Contract 

support cost funding is integral to the IRR program's purpose and has been a key debate in the negotiated rulemaking. It cannot and should not be 

deemed beyond the scope of the rulemaking.The final rule must be changed. By narrowing the class of ISDEAA contracts and compacts eligible 

for contract support cost funds, the Federal proposal undermines the statutory goal of P.L. 93-638 to provide the same level of program funding to 

tribes which assume such programs as is provided to the agency. Forcing tribes to subsidize contract support cost requirements by taking IRR 

construction funds is no solution.For these reasons, we call for :sec's; 170.635-636 of the NPRM to be deleted and replaced by the single provision 

proposed by the Tribal Caucus at 67 Fed. Reg. 51350. 
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This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making. 
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Advance Funding-Subpart E Statutory authority exists for the BIA to provide advance payments. 25 U.S.C. :sec's; 4501(b) and 4501(c)(b)(6); see 

also 25 C.F.R. :sec; 900.10; 25 U.S.C. :sec; 458cc(g)(2). For self-determination construction contracts, the BIA must provide advance payments 

on at least a quarterly basis. 25 C.F.R. :sec; 900.132. The BIA and contracting tribes may negotiate an advance payment schedule on terms even 

more favorable to the tribes based on the factors listed in the regulation. See id. Prudent administration of federal funds calls for the BIA to 

transfer limited IRR funds to Indian tribes as soon as possible so that tribes may draw interest, administer the program, account for and utilize 

such funds to further the goals and objectives of the program. As the Tribal Caucus points out in the Preamble comment, there is nothing special 

or different about the IRR Program that suggests tribes cannot receive advance funding for and utilize the IRR funds, and the proceeds of such 

funds, to construct IRR roads and bridges. The Federal position, and proposed regulations, imposes inappropriate federal oversight and 

bureaucracy upon tribally operated IRR programs. We endorse the Tribal Caucus view that the Federal position is unwarranted as a matter of law 

and unwise as a matter of policy. We do not believe that the federal effort to unilaterally eliminate this issue form the rulemaking process after the 

full committee debated this at great length is appropriate. We endorse the Tribal Caucus's proposed language set out in the Preamble at 67 Fed. 

Reg. 51344 and urge that :sec's; 170.614 and 170.617 be replaced by the Tribal Caucus provisions in the Preamble. 
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This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment directed at contractibility and compactibility. 
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Contractibility and Compactibility of TEA-21 Programs - Subpart E (pages 51345-51347) (proposed sec. 70.600-.636) Comment: We endorse the 

Tribal Caucus's approach to the contractibility/compactibility issue. See, pages 51345-51347. We agree that the Federal approach is inconsistent 

with TEA-21, P.L. 93-638 and the Interior Department's own controlling regulations implementing Title IV of P.L. 93-638. , NPRM pages 78690, 

78693 ("The Department will decide what functions are ... inherently federal on a case by case basis after consultation with the Office of the 

Solicitor"). Here again, we must strongly object to the Federal attempt to shrink the scope of the rulemaking.TEA-21 is clear. With the exception of 

those funds required by the Departments to perform the few inherently federal functions, "all funds" under Title 23 appropriated by Congress to the 

IRR Program are to be made available to contracting and compacting tribes, including those funds necessary for carrying out administrative 

functions. The Tribal Caucus's proposed regulatory text offers a common sense approach to this issue. We believe that the unless contracting a 

PFSA would violate a law, the PFSA is contractible and that a case by case review is required.We agree that consultation and fair dealing with 

Indian tribes on the scope of retained/inherently federal functions should minimize disagreements and promote uniformity in the IRR Program. 

Where a tribe and the BIA cannot agree on whether a particular function is an inherently federal function, the tribal recommendation allows the 

parties to use existing dispute resolution processes under regulations implementing Title Ior Title IV of P.L.93 638. 
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This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making. 
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Subpart E (170.601 -.636). Comment[ For the reasons stated in Part III below, we endorse the Tribal Caucus proposed regulatory  

text at page 51344 in lieu of the Administration\s proposal for these sections and recommend that the Administration include provisions in the final 

IRR regulations as being within the scope of the rulemaking.It is unfortunate that the TEA 21 Committee devoted months developing Service 

Delivery provisions to the NPRM and could not reach consensus. The Tribal Caucus position is reasonable and consistent with the goals and 

objectives set out at the beginning of these comments. 
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This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability, 

and disagrees with the reference to Subpart K.  Specific recommendation that line item reference be deleted from 170.634. 
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G. Self Governance Compacts - Subpart EThe "Tribal View" on this non-consensus item appearing on page 51342 is a significantly edited version 

of the language the Tribal Caucus submitted to the Interior Department. In fact, the Department altered the Tribal View so much that the Tribal 

Caucus's proposed regulatory provision for addressing the disagreement was deleted and the reasoning in support of the tribal proposal was 

substantively different, thereby denying the public the ability to properly assess the Tribal Caucus's position on the issue and regulatory proposal. 

We repeat the Tribal View here, 

as it should have appeared in the NPRM: Notice of Proposed Rulemaking; preamble, and adopt it as our comment on this issue:Tribal View:The 

Tribal Caucus feels that the regulations set forth in Subpart K of 25 CFR Part 1000 (Tribal Self-Governance Program) do not adequately or 

appropriately address the situation where a tribe or consortium may choose to assume IRR Program activities under its self-governance 

agreement. The Tribal Caucus proposes the following regulatory provision to address when Indian tribes and consortia assume and perform IRR 

Program activities under a self-governance agreement: 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

727
OF
1126
C(c )3 pg. 329
1233
58
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

contract support issue.  Government believes this issue is outside the scope of this rule making. 
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170.635-.636 Are contract support funds provided in addition to the 2 percent (2%) IRR transportation planning funds? and May contract support 

costs for IRR construction projects be paid out of Department of the Interior or BIA appropriations? Comment: For the reasons stated in Part III 

below, we endorse the Tribal caucus proposed regulatory text at page 51350 in lieu of the Administration's proposal for whether contract support 

costs are available from Department of the Interior appropriations in addition to IRR funds for transportation planning and recommend that this 

issue be addressed in the final IRR Program regulations. 
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This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability. 

Also recommends expansion of the demonstration projects (i.e. Red Lake and Cherokee). 
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170.633 - 170.634 What IRR PFSAs are subject to the construction regulations set forth in subpart K of 25 C.F.R. part 1000? and How are IRR 

program projects and activities included in the self-governance agreement? Comment: We object to the Administration's narrow interpretation of 

TEA-21 and P.L. 93-638 and its insistence that tribes are assuming discrete construction projects and activities and not assuming IRR Program 

administration. The Cherokee Nation and the Red Lake Band of Chippewa Indians operate comprehensive IRR transportation programs under Self 

Governance agreements with the BIA. This program should be expanded to other eligible Indian tribes interested in compacting the IRR Program 

from the BIA, with the exception of the few inherently federal functions that the Secretary must retain by law. See NPRM page 51342. 
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This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability, 

and disagrees with the reference to Subpart K. 
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We do not support the proposed :secs;170.633-634 regarding self-governance compacts. First, Title IV of the ISDEAA :Indian Self-Determination 

and Education Assistance Act; and its implementing regulations 925 CFR Part 1000) clearly identify what programs can be assumed by an Indian 

tribe under a self-governance agreement. To limit tribal assumption of IRR programs to 25 CFR Part 1000, Subpart K, would unfairly limit a tribe's 

ability to assume a full-blown roads program as authorized by TEA-21 and the ISDEAA. Subpart K, by itself, only deals with individual construction 

projects and does not adequately address other activities that are non-construction projects and does not adequately address other activities that 

are non-construction related. We find no reference in these proposed IRR regulations identifying that the IRR program is fully subject to the 

remainder of 25 CFR Part 1000. This is neither lawful nor is it acceptable. We also object to the notion that these IRR program regulations should 

identify how IRR projects and activities are included in a self-governance annual funding agreement. By state, all programs, services, functions 

and activities are fully subject to negotiation and this it is entirely inappropriate to include provisions in this regulation that would impose non- 

negotiable requirements for tribal assumption of the IRR program. The final regulation should reflect these facts. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

730
OF
1126
356-D2
367
2
YES
Reject changes to 805(b) and 805(2). 

For 805(b)(3), insert "including runway lighting" 

For 805(b)(11), insert "and boat ramps" 

Reject changes to 810(b)(1)(2)(3) 

Reject changes to 813 

Accept changes for 821, accept with Modification;  add "catastrophic failure or natural disaster" after "circumstances". 

Delete "natural" 

Accept with mod 822; delete after "local governments" 
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170.805 (b) (1) insert after "appurtenances" the words "within R/W and maintenance easements" (b) (2) insert after "drainage" the words "ways 

and"(b) (3) add to end "including lighting"(b) (11) add to end "and boat ramps"170.810 (b) (1), (2) and (3) add to each at the end "by crew size, with 

equipment size and their condition."170.813 insert after "Coodinating Committee" the words "within three months of final rule 

promulgation."170.821 insert after "materials" the word "sabotage".170.822 insert after "acts of" the words "terrorism and" 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

731
OF
1126
355-D1
1337
124
YES
Move ss816 - 820 to Section D
Workgroup 

Text Change 

Clarification.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51395-Sec. 170.816 - Sec. 170.820 Comment: We recommend these sections on bridge inspections be moved to Subpart D since bridge 

inspections are funded from the IRR Program rather the Road Maintenance Program. 
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See changes proposed by MUL 295-D5. 
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E. IRR Construction Project Reports-Subpart D The Tribal and Federal Caucuses disagree on several issues related to the closeout of IRR 

construction projects. Interpretation of the ISDEAA once again lies at the heart of the substantive disagreement on these issues. We endorse the 

Tribal Caucus view. The Federal Caucus has again proposed redundant procedures with respect to the questions of who must conduct the project 

closeout, what information is made available for the project closeout and who receives copies of the closeout report.We agree with the Tribal 

Caucus that the ISDEAA adequately covers these issues and that the regulatory provisions proposed by the Tribal Caucus be substituted for the 

Federal Caucus provisions found at :sec's; 170.485, 170.486 and 170.488. We further concur with the Tribal Caucus and recommend that :sec's 

170.487 and 170.489 be deleted in their entirety and that they not be replaced. 
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Page 51388-Sec. 170.480 and Sec. 170.481 Comment: These sections needs to be moved to the Design part of this proposed regulation since 

PS&E approval is not a construction activity. 
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Clarification.  Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E 

review and approval under a Stewardship plan. 
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Subpart F - Program Oversight and Accountability: Comment: Sections 170.705, 707, and 708 relate to pre-construction activities and should be 

moved to the subsection on "Design" under Subpart D. This way it is very clear to the reader all the requirements under pre-construction and 

P.S.&E. requirements. 
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Page 51396, Subpart :G;, Sections 170.809 and 170.810. BIA Regions should be required to coordinate maintenance schedules with all tribes 

located in the region, and should provide a copy of finalized schedules to each tribe. 

Public 

Comment 

Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

736
OF
1126
281-B2
35
5
YES
Sections 483-495, see changes provided in external document (Bob Sparrow's computer)   

See changes proposed by MUL 295-D5. 

Workgroup 

Text Change 

Clarification.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

E. IRR Construction Project Reports- Subpart D: Comment: Under Tribal View - Disagree with the comment that "The tribal Caucus believes that 

the JRR regulations should only address IRR construction project closeout reports and omit discussion of IRR project audits." Current standard 

engineering practice requires audits of project material quantities that have been incorporated into the project. These audited quantities are the 

basis for progress payments to the contractor. Also we disagree with the statement at the bottom of the page that reads "... closeout of an IRR 

project, which the regulations define as the final accounting of all IRR construction project expenditures and closing of financial books of the 

Federal Government for the project, occurs once the final inspection has been completed and the IRR construction project has been accepted by 

the signatory authority for the project, which is the entity with final authority to sign the PS&E package." In reality final inspection occurs 

whereupon punch items are identified for completion and/or correction before the project can be accepted. Final acceptance occurs, in many 

cases, long after the final inspection and final quantities for payment are determined. 
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 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 
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:sec;170.500-:sec;170.502 We concur with the tribal caucus comments identified in the preamble. We recommend deleting :sec;170.500- 

:sec;170.502 and inserting the following regulatory provisions: Q. What Must the Rights-of-way Easement Documents Contain at a Minimum? (a) 

All rights-of-way documents shall include the following: (1) Identification of the grantor and grantee; (2) Legal description of the property acquired 

for the right-of-way; (3) Right-of-way plat/map of definite location; (4) A statement of the term of the right-of-way, whether for a specific term of 

years, whether it includes a right of renewal, or whether the grant is in perpetuity; (5) Terms and conditions on the grant of the right-of-way, 

including but not limited to, other permissible uses of the right-of-way, or specific restrictions on the rights-of-way easements; (6) Identification of 

whether the rights-of-way includes the right to construct, and/or re-construct the facility; and (7) A statement on whether the right-of-way may be 

transferred or assigned, and the terms and conditions under which a transfer or assignment may occur. (b) Nothing in this part is intended to 

supersede the requirements of 25 CFR part 169 where part 169 is applicable to the right-of-way at issue. (c) A right-of-way document, if covering 

maintenance, may include an identification of maintenance responsibilities assumed by the grantee or retained by the grantor, and whether such 

rights convey with any transfer of the rights-of-way. 
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Rule - Page 51389 states: :sections; 170.485-489 "Who has final acceptance of the IRR project audit? . . . Who is provided a copy of the IRR 

construction project closeout report?Comment: The Tribes request the deletion of the proposed federal caucus text and the insertion of the 

proposed tribal caucus text/methodology. 
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Page 513S5-IRR Inventory Comment: We recommend putting Sec. 170.446 - Sec. 170.451 together with Sec. 170.290 - Sec. 170.295 since all of 

these sections are on the IRR inventory. 
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I do not support the proposed :sec;:sec;170.484-491 dealing with project closeout reports. While it may be necessary to identify who prepares 

these reports, these sections, as written, violate the single-agency audit, annual trust evaluation, and reporting requirements of the ISDEAA. 

These activities are adequately covered in 25 CFR Part 900 and in Part 1000. The final regulation should reflect this thought. 
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Section :section;170.485-489, Who has final acceptance of the IRR project audit? When does a project closeout occur?Section :section;170.485 

states that the Secretary (of Interior) has final acceptance and approval of the project including the IRR project audit. The Quinault Indian Nation 

supports the Tribal view, which states that a project closeout occurs when a final project inspection has been completed, and the signatory 

authority has accepted the IRR project. This signatory authority could be the Secretary of Interior or a tribe if that project's construction has been 

PL-638 contracted out.Section :section;170.486 states that a project closeout occurs after the final project inspection is concluded and the IRR 

project is accepted by the facility owner 

 and the Secretary. The Quinlault Indian Nation supports the Tribal view regarding this section. In particular, the Quinault Indian views project 

closeout occurring after the signatory authority has accepted the IRR project. The Quinault Indian Nation supports this position since it allows 

tribes to decide who completes the project closeout. Again, this signatory authority could be the Secretary of Interior or a tribe if the project 

construction has been PL-638 contracted out.The Quinault Indian Nation supports the Tribal Caucus stance that Title I Self-Determination 

regulations (25 CFR part 900) and Title IV Self-Governance regulations (25 CFR part 1000) adequately cover project closeout.The Quinault Indian 

Nation supports the Tribal Caucus position that the proposed regulations be limited to the BIA's preparation of the closeout report and leave the 

scope of project information to be made accessible for the IRR construction project closeout, when a tribe assumes such duties under the 

authorities of the ISDEAA, to the negotiation of the BIA and a tribe. 
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AGREE
Federal Caucus 
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Action 
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Sections 483-495, see changes provided in external document (Bob Sparrow's computer)   

See changes proposed by MUL 295-D5. 
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Text Change 

Clarification
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.487 through :sec;170.491-Delete these sections in their entirety.
Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Sections 483-495, see changes provided in external document (Bob Sparrow's computer)   

See changes proposed by MUL 295-D5. 

Workgroup 

Text Change 

Clarification.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:section; 170.485 - :section; 170.489  We concur with the tribal caucus position represented in the preamble.
Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Text Change 

Workgroup 
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Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51383, Subpart D, Sections 170.419 and 170.420. The comments of both the Tribal and Federal caucuses have merit. Recommend 

amending Section 170.419 to provide for a mid-year update as the Federal remarks suggest at item (4) on page 51338. Section 170.420 also 

should be amended to incorporate a modified variant of Federal remarks from the second paragraph of page 51338, stating "Minor adjustments to 

funding between various projects, or within the activities (Preliminary Engineering, Construction Engineering, Construction) of a particular project 

that are considered to be insignificant do not require a TIP update." 

Public 

Comment 

Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

Previously addressed
Workgroup 

Comments 
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Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

-:sec;170.403 Typo "IRR Program" -:sec;170.402 Typo "Policy Guide" -Formatting Page 51382 problems due to chart.
Public 

Comment 

Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Text Change 

Issues already adequately addressed
Workgroup 

Comments 
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Section 
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Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.430 and 170.435 The public participation requirements for long range transportation planning should parallel the State and MPO 

:Metropolitan Planning Organization; requirements. 

Public 

Comment 

Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Rewrritten section for clarification.
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NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

I do not support the proposed :sec;170.420 or :sec;170.433, stating how and when is the IRR-TIP updated. The IRR-TIP is the official document 

granting Indian tribes expenditure authority for IRR projects. The proposed language does not hold BIA accountable for timely updates of the IRR- 

TIP except on an annual basis. It also leaves the determination up to BIA as to whether other updates are necessary. Under this scenario, Indian 

tribes may have to wait an entire fiscal year to receive expenditure authority for certain IRR projects. This is neither acceptable nor is an 

appropriate use of IRR funding. The final regulation should reflect quarterly updates of the IRR-TIP or as otherwise requested by Indian tribes. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Text Change 

Adequate where located
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51383-Sec. 170.427 and Sec. 170.428 Comment: We recommend moving these two sections to the Long Range Transportation Planning 

section of this NPRM. 

Public 

Comment 

Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Sections will be re-sequenced into correct order
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51384, Subpart D, Sections 170.428 and 170.429. Recommend rearranging the order of  these sections, so that the purpose of long-range 

planning (currently in section 170.429) is discussed before the discussion what what can be included in the plan (currently in section 170.428). 

Public 

Comment 

Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Will review and referenced accordingly throughout document.
Workgroup 

Text Change 

Clarification
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Pages 51381 and 51382 -Sec. 170.402 and Sec. 170.405, Comment: These two sections are essentially the same and should be combined. The 

answers seem to focus on what tribes must do and what, in addition, they may do. With respect to what tribes must do, we feel that: "Tribes must, 

in cooperation with BIA, states and local governments or Metropolitan Planning Organizations, carry out a transportation planning process 

consistent with metropolitan and statewide planning as prescribed by the FHWA for the coordinated Federal Lands Highway Program and select 

projects for implementation from the Transportation Improvement Program subject to BIA and FHWA approval".In the last line of Sec.170.405 

"IRR Transportation Planning Policy Guide" needs to be corrected to "IRR Program Transportation Planning Procedures and Guidelines". 

Public 

Comment 

Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Sections will be re-sequenced into correct order
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Text Change 
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Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 
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Workgroup 

Action 

Page 51383, Subpart D, Sections 170.417 and 170.418. Recommend rearranging the order of these sections, since section 170.417 presently 

discusses the "tribal priority list" before the list is described in section 170.418. 

Public 

Comment 

Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Comment 
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Workgroup 
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#:sec;170.414 Must the eligible projects on the tribal TIP be included in the IRR TIP? Yes, eligible projects on the tribal TIP 

 must be included in the IRR TIP.Issue: The term "tribal TIP" is not defined and should be changed to TTIP in :sec;170.414 and 

:sec;170.415.Recommendation: :Sec;170.414 Must the eligible projects on the TTIP be included in the IRR TIP? Yes, eligible projects on the TTIP 

must be included in the IRR TIP. 

Public 

Comment 

Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Text Change 

Agree with comment.
Workgroup 

Comments 
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Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.456 (Page 51386) What is functional classification?  Section 170.457 (Page 51386-513870 What are the functional classifications of 

the IRR Program.The Functional classification of roadways is the process by which streets and highways are grouped into classes, or systems, 

according to the character of service they are intended to provide. Separate and distinct definitions are required for roads in rural areas as 

opposed to roads in urban areas. With each level of functional classification is a corresponding level of access control and roadway width. These 

considerations directly affect the cost of any  future roadway improvements. Recommend that the IRR Coordinating Committee establish 

functional classifications for the IRR road system that meets the FHWA guidelines. The proposed NPRM definition for road functional class does 

not meet those  guidelines. Recommend that non-road facilities be characterized and have funding catagories, with facility standards of eligibility, 

described using some other method than "Functional Classifications". Functional classification already has an established meaning in all other 

transportation programs. To distinguish the cost and establish eligibility of any non-road Intermodal Facilities using the term functional 

classification is not only confusing it also is inaccurate. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Delete this section.
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Text Change 

Agee with comment p268, D2.
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Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51386, Subpart D, Sections 170.452 and 170.453. -- Who produces atlas maps and strip maps, and who maintains copies of these maps?-- 

Are the maps to be generated electronically with a specific software format, is the master document to be paper-based from U.S. Geological 

Service topographical maps, or are map formats intentionally undefined? If the format is intentionally undefined, is there a preferred format? If 

master copies of maps are to be paper based, are there any required or desired specifications regarding paper dimensions? 

Public 

Comment 

Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Issues already being addressed in responding to other Q&As.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.430, 170.431, 170.435 :Pertaining to public involvement;  CDOT recommends changing the proposed language so it parallels the public 

involvement requirements in 23 USC 134 and 135, and 23 CFR Part 450 for long range transportation plans and TIPs/STIP. 

Public 

Comment 

Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

Issues already being addressed in responding to other Q&As.
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NPRM 

Section 

Reference to  
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Letter 

Number 

Comment 

Number 

Change 
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Workgroup 

Action 

:section; 170.434, :section; 170.435 and :section; 170.436 belong in the TIP section.  Recommend moving them and inserting after :section; 

170.425. 

Public 

Comment 
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Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

757
OF
1126
p 268 - Cc2
394
7
YES
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Text Change 

Inaccurately defined.
Workgroup 

Comments 
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Reference to  
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Letter 

Number 

Comment 

Number 

Change 
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Workgroup 

Action 

An example of the need for this :Region Coordination Committee; committee is displayed later in this NPPM in Sections 170.456 and 170.457, 

when Roadway Functional Classifications are inaccurately defined on Pages 51386-51387. 
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Technical Standards
AGREE
Federal Caucus 
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AGREE
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Action 
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good recommendations for changes
Workgroup 

Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.500-502 (Page 51389)-Right of Way (ROW) Many road rights of way have been granted to counties, states and the federal 

government that cross tribal land. Usually, the main reason for this conveyance is to have that agency build and/or maintain the road due to lack 

of funding in the tribal coffers or in the Bureau of Indian Affairs road maintenance budget. However, the conveyance of a road right of way has 

several significant impacts on the tribe's authority to regulate and control activity occurring on those roads.The conveyance of property ownership 

fiom the tribe is unnecessary as stated in the Code of Federal Regulations (CFR) Title 23 Highways, Revised as of April 1, 1998, Subpart H: Right- 

Of-Way And Environment Part 710 Right-Of-Way, General responsibilities item :sec; 710.203(d) Adequacy of right-of-way. The interest acquired 

in all rights of way for Federal aid highways shall be adequate for the construction, operation, and maintenance of the highway and for the 

protection of both the transportation facilities and the traveling public.-Recommend adding another section, 170.503, stating that the right of way 

be established using an easement that does not transfer property ownership from the Tribe. This protects the tribes' right of way for projects that 

may have been approved years in advance and the tribe's position and circumstance may change, not wishing for additional rights of ways to be 

granted. It insures that all parties requesting rights of way need approval of the Tribe at any point in time for any purpose. 

Public 

Comment 

Workgroup
Parking Lot
Technical Standards
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Sections 480 - 481 rewritten
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

(Page 51338-339) USET also supports the Tribal position the review and approval of PS &E packages are activities which Indian tribes may 

assume under P.L. 93-638.  Also, Indian tribes may assume the authority to review and approve PS& E packages under a Stewardship 

Agreement.  This review and approval process is not an inherent federal function and many tribes are capable of performing this function at least 

at the same level currently being done by federal agencies. USET does not agree with the federal position that Tribes should be compared to 

states when entering into a stewardship agreement.  It is not appropriate to extend provisions of state transportation departments onto Indian 

tribes.  Indian Tribes only receive a fraction of the funding that states do and it is not fair to hold Tribes to those same standards. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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See rewrite of sections 482  - 489
Workgroup 

Text Change 

References to audits have been deleted to be consistent with ISDEAA
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

(Page 513389-340) USET supports the Tribal view that requirements for audits for projects are already addressed in existing regulations of P.L. 

93-638 and do not need duplication in the final rule.  The Tribes would like clarification of which entity may accept the IRR project close-out 

reports.  The BIA may identify the content of those close-out reports on the projects that the BIA administers. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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will review the sequencing after corrections/changes are made.  Move 432 and 433 after 445?
Workgroup 

Text Change 

Q's & A's pertaining to similar subjects will be grouped together.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Public Hearings As a general observation, there are a number of provisions which precede the section on "Public Hearings" devoted to involving 

the public in development of the IRR long range transportation plan and IRR TIP (170.430 and 170.435)(page 51384). We recommend that these 

provisions be integrated with the provisions under the heading of "Public Hearings" on page 51385 and the entire section perhaps reorganized to 

place the public hearing sections before the provisions on how tribes use the long range transportation plan and how the BIA updates the IRR TIP 

(170.432 and 170.433). Additional changes may be required in the final rule to clarify when tribal laws and policies on public consultation (see 

170.430) supersede the procedures set out in the Public Hearings portion of this subpart (170.437 170.445).170.437 What are the purposes and 

objectives of public hearings for the IRR TIP, LRTP,and IRR projects? Comment: Reorganize this section to group provisions on "public hearings" 

together. NPRM provision 170.437 through 170.170.445 should precede 170.432 and 170.433. 

Public 

Comment 

Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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ROW change 500-502
Workgroup 

Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.500-502 (Page 5 1356-51357) - Right of WayRecommend that another section is added, 170.503, stating that the right of way cannot 

be transferred. This protects the tribes' right of way for projects that may have been approved years in advance and the tribe's position and 

circumstance may change, not wishing for additional rights of ways to be granted. It insures that all parties requesting rights of way, need approval 

of the Tribe at any point in time for any purpose. Right of war should pertain to third parties, not for BIA IRR projects. 

Public 

Comment 
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Parking Lot
Technical Standards
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Sections 483-495, see changes provided in external document (Bob Sparrow's computer)   

See changes proposed by MUL 295-D5. 

Workgroup 

Text Change 

Clarification.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.485-:sec;170.489 We concur with the tribal caucus position represented in the preamble. We recommend the following regulatory 

provision, delete :sec;170.485-:sec;170.489 and insert: Q. Who Has Final Acceptance of the IRR Construction Project Report? (a) With regard to 

IRR construction projects performed by BIA, the Secretary has final acceptance and approval of the IRR construction project report. (b) With 

regard to IRR construction projects performed by tribes under Public Law 93-638, the signatory authority has final acceptance and approval of the 

IRR construction project report. Q. When Does a Project Closeout Occur? A project closeout occurs after the final project inspection is concluded 

and the IRR project is accepted by the signatory authority (the entity with final authority to sign the PS and E package). Q. What information is 

made available for the project closeout? If the project closeout and development of project closeout report is not contracted or compacted then all 

project information must be made accessible for the IRR construction project closeout. Such information may include, but is not limited to: Daily 

diaries, weekly progress reports, sub-contracts, subcontract expenditures, salaries, equipment expenditures, etc. Q. Who is provided a copy of the 

IRR construction project closeout report? Projects negotiated under Public Law 93-638, as amended, shall specify who will be provided a copy of 

the closeout report. Unless the proposed regulation is corrected in the final regulation to identify the recipients of the IRR construction project 

closeout report, regardless of which entity prepares the report, Our recommendation is to delete the provision entirely. 

Public 

Comment 
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Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Outside Scope or addressed in other parts of the regulations
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

BIA Road Maintenance :secs; 170.800- 815  One of our greatest concern regarding the IRR program is the maintenance of IRR facilities.  The 

regulations identify what functions and types of facilities IRR maintenance funds can be used for; there is no discussion, however, of how IRR 

maintenance funds are distributed to tribes.  The existing policy for distribution is based on either BIA jurisdiction of the facility or a grandfathered 

maintenance agreement from a prior construction activity.  How would a tribe that does not currently receive IRR maintenance funds apply for and 

receive funds for what are clearly qualifying maintenance activities?  For instance, :sec; 170.805 (a)(2) identifies "Non-BIA facilities, if the tribe 

served by the facility feels that maintenance is required to ensure public health, safety, and economy, and if the tribe executes an agreement with 

the owning public authority within available funding;"  If we have no access to maintenance funds we have no opportunity to exercise this option. 

All tribes should have access to road maintenance funds.  Funding needs to be increased to the IRR maintenance program, but also, a equitable 

method of identifying need and distributing funds also needs to be developed. We propose this issued be tasked to and addressed by the IRR 

program coordinating committee. 

Public 

Comment 

Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Move Sections 816 - 820 to Section D.  Add "or other appropriate planning authority" after RPO
Workgroup 

Text Change 

Clarification.  Some States may not refer to planning authorities as"Regional Planning Offices," so language added to include any appropriate 

planning authority. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.401 - What transportation planning functions and activities must BIA perform for the IRR program? Section 170.402  What 

transportation planning functions and activities must tribes perform under a self-determination contract or self-governance agreement?Both of 

these sections make reference to "regional planning offices" or RPO's. While some states may have established such sub-state planning bodies, 

they are not called for under federal transportation law and regulation. Therefore, it seems ill-advised to make reference to such bodies in this rule. 

We recommend that the rule make reference only to the planning bodies and processes required under federal law and regulation, specifically, the 

statewide transportation planning carried out by state departments of transportation, and the metropolitan transportation planning carried out by 

metropolitan planning organizations. 
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Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Outside Scope
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.800-823 (Page 51357)-Maintenance There is a lack of funding available for maintenance. FHWA/BIA need to request more funding to 

meet the needs of new construction facilities and maintenance of exiting transportation facilities. -When Maintenance Funding is allocated or 

appropriated from the Highway Trust Fund the TTAM formula variable CTI value (50 percent) should be replaced for all existing roadways by the 

percent of allowable road sealing expenditures (15 percent). 

Public 

Comment 

Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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change 419, 420
Workgroup 

Text Change 

impractical to implement
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.419 and Section 170.420 pg. 51383  It's the Tribes' preference and recommendation that IRRTIP should be updated on a semi-annual 

basis. 

Public 

Comment 

Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Delete 700 - 705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.701-:sec;170.705 We concur with the tribal caucus position presented in the preamble. Our recommendation is to revise the proposed 

regulation to simply list the content of the Stewardship Agreement without identifying whether a particular activity is performed by BIA or a tribe 

and to require that the work to be performed will comply with "applicable requirements" (Federal or tribal) rather than stating that the work must 

meet "prescribed policies and procedures of BIA and FHWA." To achieve this result, we recommend revising the proposed regulation to read as 

follows: Q. What Must Be Included in an IRR Program Stewardship Agreement? An IRR Program Stewardship Agreement must include: (a) 

Description of the planning, design, construction, and maintenance activities developed to ensure work meets applicable requirements; (b) 

Assumption of review and approval of PS and Es developed for Indian Reservation Road (IRR) construction projects and project monitoring; and 

(c) The standards which will be implemented in accordance with these regulations. Nothing in the Stewardship Agreement shall be construed to 

diminish or effect the rights, privileges and responsibilities of Indian tribes or tribal organizations to administer IRR programs under a self- 

determination contract or self-governance agreement, or to incorporate these IRR Program activities into such a contract or agreement. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
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Action 

AGREE
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Action 
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Workgroup 

Text Change 

Previously addressed.  Maintenance is one of the items in a stewardship plan.  Not in the Stewardship agreement
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51394-Sec. 170.700 and Sec. 170.701 Comment: The IRR Program Stewardship Plan also addresses maintenance of the BIA road and 

bridge system and the appropriate responsibilities. 

Public 

Comment 

Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

Outside Scope
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Federal Highway Administration and Bureau of Indian Affairs need to request more funding to meet the need for maintenance of existing facilities 

(Section 170.800-823 "Maintenance"). Insufficient funding has perpetuated poor road conditions, and delayed critical road maintenance. Many 

seasons of little or no maintenance has degraded roads to the point where major construction will be the only alternative for improvement. Money 

spent on adequate maintenance could save the higher costs of construction. 

Public 

Comment 

Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Consistent language ..use 23 USC, Section 204(j) language previously indicated
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Text Change 

Clarification
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Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.515 and 170.516 How are IRR Program management systems funded? and How will the IRR management systems be implemented? 

Comment: Strike the phrase "2 percent" in these sections as reauthorization of TEA 21 may specify a different percentage or methodology by 

which to calculate each tribe's IRR transportation planning funds. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

uniform change pertaining to Tribal planning
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YES
Delete sections 700 - 705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

H. Content of Stewardship Agreements - Subpart F: Comment: unless the law specifically allows the tribes to enter into a Stewardship agreement 

with the FHWA rather than with the Secretary under BIA, this issue is moot. The federal view is correct in that it does state in 23 U.S.C. 204(j) that 

both the Secretary and Secretary if Interior must approve the projects which is indirectly interpreted to include any Stewardship agreements that 

cover the use of IRR Funds which requires an approved IRR TIP. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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After 1000 add:  "including applicable exceptions within Subpart K,"
Workgroup 

Text Change 

Comment was also addressed with workgroup response to comment 1363-46.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sections; 170.633-.634 For the reasons noted above, we recommend deleting both of these provisions and replacing it with the following:What 

IRR Program activities are subject to the construction regulations set forth in Subpart K of25 CFR Part 1000? All IRR Program activities are 

subject to Subpart K of Part 1000 with the exception of the following activities that are not considered construction and are not subject to Subpart 

K:(1) activities related to administrative support services, coordination, and monitoring oversight of the planning, design and construction 

process;(2) activities related to direct responsibility for the construction project through day-to-day on-site management and administration of the 

project, which may include cost management, project budgeting, project scheduling and procurement and other construction management 

services;(3) activities related to management services; and(4) activities related to a road construction program wholly assumed by a 

Tribe/Consortium under TEA-21 which involves more than one project so long as the agreement contains assurances by the Tribe/Consortium that 

proper health and safety standards will be met.Notwithstanding items (1) - (4), it is intended that for design and construction of individual 

construction projects, Subpart K of 25 CFR Part 1000 applies. 

Public 

Comment 

Workgroup
Accept with Modification
Delivery of Services
AGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

No action.
Tribal Caucus rejects change.
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability, 

and disagrees with the reference to Subpart K. 
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Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Self-Governance Compacts - Subpart E (p.51342) (proposed sec. 170.633-634)The Standing Rock Sioux Tribe endorse the tribally recommended 

regulatory text at 67 Fed. Reg. 51342 and recommend that final regulations reflect that all provisions of Part 1000 of Title 25 of the Code of 

Federal Regulations apply when an Indian tribe assumes IRR Program activities under a self-governance agreement, unless otherwise clarified in 

the IRR regulations. The Standing Rock Sioux Tribe concur with the Tribal Caucus view that the regulations of Subpart K of 25 C.F.R. Part 1000 

(self-governance regulations of the BIA) do not adequately or appropriately address issues arising when a tribe or consortium assumes IRR 

Program activities under a self-governance agreement. Subpart K of 25 C.F.R. Part 1000 regulations govern construction projects assumed under 

a Self-Governance agreement. IRR Program funding covers administration of the entire IRR Program, including administration, planning and 

construction activities. More specific guidance is required in these (TEA-21) regulations to elaborate up on the provisions found in Subpart K of the 

Part 1000 regulations.The disagreement between the tribes and the Federal caucus stems from the Federal Caucus's view that only projects, and 

not programs, are being assumed by Indian tribes and tribal consortium. This is not the case. These Part 170 IRR regulations should not 

unnecessarily constrain Indian tribes which seek to assume an entire transportation program under a self-governance compact when Congress has 

expressed its intent in support of greater tribal control and autonomy over the IRR Program. 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment directed at contractibility and compactibility. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Pages 51390 - 51394, Subpart E, Sections 170.600 - 170.636. The alternate wording proposed by the Tribal Caucus on pages 51345- 51347 has 

very persuasive justification, and should be adopted. 
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Workgroup 

Text Change 

No specific request is made to change or delete any section.
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Comments 
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Section 
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Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

L. Availability of Contract Support Funding - Subpart E: Comment: We support the idea of Interior appropriation providing the contract support 

funds for all 638 contracts and/or agreements under the TRR Program. Realistically this will not happen unless the tribes are willing to get 

Congress to make changes in the laws. This is an issue outside the scope of this rule making and should be dropped from further consideration. 

Public 
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Reject Comment
Delivery of Services
AGREE
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Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay and savingst issues.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Advance Funding-Subpart E (proposed sec. 170.614-618 at 67 Fed. Reg. 51393)The full Committee reached agreement regarding the advance 

payment of IRR funds to Indian tribal governments performing IRR non-construction activities under self-determination contracts and self- 

governance agreements, but could not reach agreement over the wording of proposed regulations for the advance payment of IRR funds to tribal 

governments performing IRR construction and construction-engineering activities. We are especially concerned about the Federal assertion that 

advance funding and savings are outside the scope of the rulemaking. While the Committee was not able to reach consensus on these issues of 

crucial importance both to tribal self-determination and the efficient and effective implementation of the IRR program by Indian tribes, the issues 

are clearly relevant and plainly within the scope of the rulemaking. The Tribe strongly protests the unwarranted post factoattempt to limit the scope 

of the NPRM.We concur with the Tribal Caucus that the Federal position is unwarranted as a matter of law and unwise as a matter of policy. We 

endorse the Tribal Caucus's proposed regulatory language set out in the preamble to the proposed rule at 67 Fed. Reg. 51344-345. 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

contract support issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 
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Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

L. Availability of Contract Support Funding - Subpart EThis is another one of the issues the Department has determined to be "outside the scope 

of this rulemaking." However, the NPRM provides absolutely no basis whatsoever in support of the position that this issue is outside the scope of 

the IRR rulemaking. If this issue is outside the scope of the rulemaking, then the federally proposed provisions relating to this issue that are 

currently presented in the proposed rule (proposed sections 170.635-.636) cannot be a part of the regulations and must be stricken. If these 

provisions are not stricken, then the issue is ripe for negotiation.The ISDEAA requires the Interior Secretary (in the absence of factors supporting 

declination) to enter into contracts with requesting tribe for programs, functions, services, activities, and portions thereof, including when those 

financed by appropriations of other Federal agencies passed through to the Secretary. 25 U.S.C. :sec;450f(a)(1)(D). The ISDEAA also requires 

that the Secretary add to such self-determination contracts and self-governance agreements contract support costs funding. 25 U.S.C.:secs; 450j- 

1(a), 450j-1(g), 458cc. The ISDEAA contains no language or provision distinguishing between contract support costs associated with funds passed 

through from other Departments, and costs associated with funds appropriated directly to the Interior Department. Similarly, the Interior 

Department appropriations language does not limit the contract support appropriation to only those contracted or compacted activities funded by 

the Interior appropriation. 
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NO ACTION
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Text Change 

Comment is addressed in section 170.112.
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Action 

:pg.; 51348 Non-contractible- (small B)(5) tribes should be authorized to contract with state and counties to share construction costs.
Public 

Comment 

Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 
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No specific request is made to change or delete any section.
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Letter 
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Comment 
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Change 
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Workgroup 

Action 

J. Advance Funding - Subpart E: Comment: The tribal caucus position is flawed in that you cannot expend any funds for a project or project 

activities without an Approved TIP in place. It appears that the tribal caucus is trying to circumvent the TIP process that everyone has to comply 

with including the States and local governments. So why should the tribes be given preferential treatment here that no state has? It seem that if a 

tribal government wishes to be treated like a state government, then maybe the tribes need to look to Congress for relief rather than side stepping 

the 638 regulations. 
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Action 

NO ACTION
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Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

contract support issue.  Government believes this issue is outside the scope of this rule making. 
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Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sections; 170.635-.636 Delete these two provisions and replace them with the following single provision:Are Contract Support Funds Available for 

IRR Program Activities Performed Under Public Law 93 - 638 Contracts?Yes, in accordance with sections 106(a)(3) and 403 of Public Law 93-638 

contract support funds are available. 
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Workgroup 

Text Change 

No specific request is made to change or delete any section.
Workgroup 
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NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

K. Contractibility and Compactibility of TEA-21 Programs - Subpart E: Comment: We understand that any remaining 6% PM&O funds are 

distributed to the regions and tribes for use on approved projects and project activities. It appears that the tribal caucus believes that the BIA is to 

give the entire 6% of PM&O funds to the tribes and leave the BIA holding the bag. The Interior annual appropriations Act does allow for the BIA to 

take up to 6% of the TRR Funds to oversee the program and to carry out non-project related activities for the betterment of the program. We point 

out that none of the regions or BIADOT have ever used the entire 6% of funds to oversee the IRR Program and the remaining funds were put into 

construction projects for the benefit of the tribes. The problem is not that those funds unspent should go to the tribes but rather no one knows until 

late in the year what those amount will be. Therefore, the tribal caucus proposal, as written, in the 9 Q&As will not work. Also, this issue is contract 

or compact dependant in that no one knows until the contract or compact is negotiated what activities the tribe will perform and what activities the 

government will perform. So to assume that the tribe is entitled to their so called "share" of the 6% is ludicrous. The most effective use of the 

remaining PM&O funds is to put it back into actual construction of on-going transportation projects for the tribes. After all isn't that what this 

program is all about? 

Public 

Comment 
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Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

contract support issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

We oppose the proposed :secs; 170.635-636 dealing with contract support funds. The government's position that contract support funding is not 

available or applicable to the IRR program is totally inconsistent with the ISDEAA and OMB :Office of Management and Budget; Circular A-87. 

Currently, the Interior Department is required to make contract support finding available for all such contracts and agreements in accordance with 

:sec;106(a) and :sec;403 of the ISDEAA, regardless of program origin. The final regulation should reflect this fact. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
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Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

1st Sentence requesting deletion of proposed federal caucus text to be put in parking lot(This comment relates to a tribal caucus position in the 

preamble on a disputed item.  Commentor recommends adopting tribal position on the advance pay issue.  Government believes this issue is 

outside the scope of this rule making.).  Reject Last two sentences/comments. 
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Comments 
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Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Rule - Page 51393 states:  :sections; 170.614-618 "May the Secretary advance payments of IRR funds to a tribe under a self-determination 

contract for construction activities? . . . How are advance payments made when additional IRR funds are made available after execution of the 

self-governance agreement?Comment: The Tribes request the deletion of the proposed federal caucus text and the insertion of the proposed tribal 

caucus text/methodology. The Tribes request that wherever the term "self-governance" is used in the Rule that it be replaced with "P.L. 93-638". 

Title 1 and Title 4 of 638 contracting/compacting should be applied equally and consistently. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment directed at contractability and compactability. 

Workgroup 

Comments 
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Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Key Areas of Disagreement Self-Governance Compacts - Subpart E TEA-21 includes language as to the ability of a tribe to assume all IRR 

Program activities, under a self-governance compact, that are not inherently federal functions, rather than being allowed to assume only individual 

IRR projects. The BIA has again failed or refused to comply with P.L. 93-638. Self-governance tribes should be allowed to take on as much 

responsibility for the IRR Program as they are willing to assume - in the true spirit of self-governance. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

A.  Availability of Funds pursuant to PL 93-638The general federal position expressed in Subpart E, :sec; 600-636 in regard to 

contract/compactibility issues suggests FHWA and the BIA intend to defy statutory law.  Congress, in TEA-21, expressly made all IRR funds and 

functions subject to PL 93-638, "notwithstanding any other provision of law."  23 USC 202(d)(3)(A).   Further, :sec; 202(d)(3) subpart (B) provides 

that the funds made available under 202(d)(3)(A) are to be paid regardless of the administrative level of the BIA which formerly performed the 

function; i.e it doesn't matter if the function was previously performed at the Agency, Regional, or Central Office level. The federal position turns 

the plain and common sense meaning of subpart (B) on its head, by reading it as a limitation on the type of function that can be contracted.   In PL 

93-638 contracting, the determination of which functions and funding  are subject to 638 contracting turns on whether the function is "inherently 

federal."  The federal agency is entitled to retain as residual funds sufficient funding to enable it to perform its inherently federal functions (IFFs). 

The federal proposed rules ignores the IFF and residual funds analysis in favor of simply listing everything the federal team doesn't want 

contracted, and providing a blanket exclusion of its 6% PM&O funds.  The federal justification for this position as expressed in the preamble is 

logically flawed. The issue of "program management financing" is not merely a "policy matter between BIA and FHWA." Congress has established 

the ground rules. Specifically, Congress put an "up to 6%" cap on the BIA's general program administration and also provided that all IRR 

functions, including administrative functions, be subject to PL 93-638 contracting - to the extent, like any program subject to PL 93-638, that 

particular functions are not inherently federal. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability, 

and general opposition of the listing of non-contractible items rather than case by case negotiation for each AFA. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Senate Report 103-374 at 5-6 (emphasis added). The Interior Department's approach here in identifying certain functions as non contractible 

represents an attempt by the Department to implement the ISDEAA (under the JRR program regulations) in a manner specifically prohibited by 

the 1994 amendments to the ISDEAA. It also is inconsistent with the Interior Department's publicly announced process for making determinations 

as to which functions are inherently federal in nature and thus non-contractible. See 66 Fed. Reg. 78690, 78693 ("The Department will decide what 

functions are ... inherently federal on a case by case basis after consultation with the Office of the Solicitor"). The Department has provided no 

memorandum or opinion, from the Solicitor's office or otherwise, indicating that each and every of the items identified in the federal proposal as 

non-contractible are inherently federal functions and the basis for that conclusion.We believe that the tribal proposal presents a fair and common 

sense approach to making these determinations. Therefore, for these reasons, and for the reasons stated in the Tribal View on this issue, we 

recommend rejecting the federal proposal (presented on pages 5 1347-350 and introduced among proposed sections 1 70.600-.636), and adopting 

the tribal proposal (pages 51345-347). 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue.  Government believes this issue is outside the scope of this rule making.  Comment references contractability and compactability, 

and essentially disagrees with the reference to Subpart K 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:respondent renumbers section and provides new wording; I do not support :sec;:sec;170.600 through :sec; 170.608 dealing with the contractibility 

and compactibility of IRR programs, services, functions, and activities. The ISDEAA requires the Secretary to make available all funds for 

services to which the Secretary would have otherwise provided to a tribe prior to an executed self-determination contract or self-governance 

agreement. The government's argument that the "up to 6 percent" is solely for performing inherent federal functions does not carry with it the 

proper statutory authority to do so, nor is there any evidence that congress intended to earmark these funds for non-contractible activities. I also 

disagree with the notion that BIA is allowed to withhold administrative funds for project related functions. To continue the practice of withholding 

administrative funds severely reduces a tribe's ability to directly benefit Indian communities with improved roads and bridges. The final regulation 

should reflect congressional intent that all IRR funds are subject to the ISDEAA, including BLA's 6 percent. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

789
OF
1126
D4 pg. 337
1370
31
YES
Workgroup 

Text Change 

1st Sentence requesting deletion of proposed federal caucus text to be put in parking lot.(This comment relates to a tribal caucus position in the 

preamble on a disputed item.  Commentor recommends adopting tribal position on the eligibility issue.  Government believes this issue is outside 

the scope of this rule making.  Reject Last two sentences/comments.  Comment directed at contractibility and compactibility, and references 

Subpart K. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Rule - Page 51394 states: :sections; 170.633-634 "What IRR programs, functions, services, and activities are subject to the con 

struction regulations set forth in subpart K of 25 CFR part 1000? . . . How are IRR program projects and activities included in the self-governance 

agreements?" Comment: The Tribes request the deletion of the proposed federal caucus text and the insertion of the proposed tribal caucus 

text/methodology.  The Tribes request that wherever the term "self-governance" is used in the Rule that it be replaced with "P.L. 93-638".  Title 1 

and Title 4 of 638 contracting/compacting should be applied equally and consistently. 

Public 

Comment 

Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Comments 

Section 351 and 

353 

1337
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YES
Workgroup 

Text Change 

request is to expand the Q and A to include additional items.  The workgroup believes the issues are adequately covered and are also covered in 

statue at 23 USC 122. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51374-Sec. 170.351 and Sec. 170.353 Comment: We think these sections should be expanded to insure that it is clear that TIP, public 

involvement, NEPA, cultural resources, ROW, PS&E and all other requirements of IRR Program funded projects have to be in place when project 

financing is done as addressed in these sections. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Language  Sec 

301&302 

41
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Workgroup 

Text Change 

recommendation to combine LRTP in this section with that in the Tech Standards portion of the regs.  The workgroup has already identified some 

need for sections to be in different sections, but we also agree to coordinate our effort with Tech and Standards.    Workgroup has address.  303 

has been deleted, and changes to 301 and 302 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51374, Subpart C, Sections 170.301 & 170.302. Recommend combining these sections with sections 170.427 & 170.428 on page 51384, so 

that all policy concerning the content of LRTP can be found in one place. In particular, section 170.302 describes what LRTP must include, while 

section 170.428 describes what they may include. These two themes relate very closely. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Sec 292 - 298 

41
24
YES
Workgroup 

Text Change 

Recommendation is to combine all IRR Inventory Q and As into one section of the document.  The workgroup rejected this type of comment in 

previous comment as this section has to do with how the Inventory impacts the CTC. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Pages 51373-51374, Subpart C, Sections 170.292 - 170.298. Recommend combining these sections with sections 170.446 - 170.451 on Page 

51386, so that all policy concerning the content and use of the IRR Inventory can be found in one place. In particular, section 170.292 describes 

what cannot be included in the IRR Inventory, while section 170.450 (page 51386) describes what it can include. These two themes relate very 

closely. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Takedowns - Takedowns language in NPRM was not original language proposed by consensus of the full committee, recommend reverting to 

original language. 

Workgroup accepts, refer to Exel file - takedowns.exe  as part of the funding formula rationale { resident on the desktop}.Changes made to 225, 

235, 247, and 265. 

Comment is to change distibution method for planning - disagreement item of the workgroup 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

2 percent Tribal Transportation Planning  :sec;170.232 and chart in :sec;170.226The funding distribution of the 2 percent Triba 

l Transportation Planning (2 percent TTP) should not be linked to the tribal percentages of the TTAM. Also, the amount available to the 2 percent 

Tribal Transportation Planning needs to be based on 2 percent of the annual IRR program appropriated before other takedowns. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Language 

3
23
YES
Workgroup 

Text Change 

handled by P. 135, D3 in both the question and anwer.  The comment is accepted with modification.  Consistency throughout the document must 

be verified in the handling of converting "2% ...planning" to a reference to 23 USC 204(j) planning. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.225 How are IRR Program funds allocated? Comment: We recommend that in the final rule the percentage figure of "2%" be stricken and the 

TEA-2 1 statutory reference (23 U.S.C. 204(j)) be used in lieu of the 2% figure for the Transportation Planning Program amount. Legislation, such 

as S.2971 introduced this session by Senator Bingaman, proposes 4% for Transportation Planning Program. The final rule should not reference a 

particular percent as that figure may change in TEA-2l's reauthorization. The same comment would apply to the "2% Planning" box in the diagram 

following 170.226. Substitute, for example, "the statutory amount provided in 23 U.S.C. 204(j)." 170.232. How does BIADOT allocate and 

distribute 2% Transportation Planning funds? Comment: See comments to 170.225 regarding the reference to "2%" in this subpart. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

2 % planning global change.
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Text Change 

No change requested, no action taken.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Can traffic counters or recorders be purchased with funds from the 2 percent planning grants?
Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

tribal transportation facilities vary from reservation to reservation.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Under Subpart B, Subsection 170.130 through 170.138, the Pueblo of Zuni is not in favor of any and all language contained in this subsection. 

There are too many unknowns. Certainly, the Pueblo of Zuni will not benefit from this. 

Public 

Comment 

Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

request is to 1) edit section 263 -  will review later. 

2) Renumbering of 264-266 - parked as this might be addressed by numbering of co-chair. 

Workgroup addressed many of the comments by rewriting Appendix B.  Workgroup does not believe the recommendation provides significant 

improvement to the proposed regulation and rejects.   

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51372, sections 170.263 - 170.266. Change the end of section n170.263 to read: "?based upon the population ranges and distribution factors 

shown in table 170.263 (as further explained in Appendix B to subpart C)." Renumber sections 170.264 - 170.266 to become sections 170.263(a) - 

170.263(c) respectively. Then, move the table to be after section 170.263(c) (presently section 170.266). Also eliminate the column titled 

"distribution factor", and rename the column titled "funding amount per tribe (minimum base allocation)" to be called "distribution factor based on 

minimum base allocation (MBA)". 
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Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Recommendation is that we use a different population component.  We believe that is has been adequately covered by the rule, and would require 

renegotiations. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

In the formula, the States' total Indian population should be used rather than the current or proposed population methodologies 

. 
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Comment 
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Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Sections 245- 

257 

1388
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YES
Workgroup 

Text Change 

commenter is requesting a change.  The negotiation for the IRRHPP included and agreement that the applicant would only have one application in 

at any given time.  rejected 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:section;170.245-257, IRR High Priority Project (IRRHPP) ProgramThe Quinault Indian Nation would like the Federal Register, Sections 

:section;170.245 257, to reflect the possibility of what happens when a tribe has an emergency/disaster need and a high need. The Quinault Indian 

Nation would like to know if it is possible under this proposed rule, Sections:sections; 170.245-257, if a tribe can be funded for an emergency 

project while simultaneously being funded high ranked IRRHPP project. The Quinault Indian Nation would like this clarified in the proposed rule. 

The Quinault Indian Nation supports in only extreme cases, a tribe's ability to be funded for an emergency/disaster related project and a high 

ranked IRRHPP project at the same time. These extreme cases would be reviewed by case-by-case basis with highly, restrictive guidelines. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

commenter is requesting additional language to make sure that direct service tribes are not favored over other tribes.  Workgroup rejects on the 

basis that the concern is adequately covered in the rule. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.245 and 170.248 What is the IRR High Priority Project (IRRHPP) Program? and How will BIA and FHWA rank and fund IRRHPP project 

applications? Comment: We recommend that the Committee consider adding additional provisions to ensure that BIADOT and FHWA do not 

favor one class of tribes (e.g., direct service over contracting/compacting tribes) in the award of IRRHIPP Program funds, since these agencies, 

using the Project Scoring Matrix of Appendix A to Subpart C, rank all applications. Although the matrix sets out objective criteria, the ranking itself 

is subjective. In some instances, BIA may have greater familiarity with a direct service tribe's HPP than a contracting/compacting tribe's and such 

knowledge may skew the scoring and ranking of IRRIHPP applications. 
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Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

Commenter is requesting that 245 - 257 be deleted, the IRRHPP.  This was a major portion of the negotiated agreement, meant to meet the 

requirements of the statute requiring the negotiated rulemaking.  Comment is rejected 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Rule - Page 51371 states: :section; 170.245-257 " What is the IRR High Priority project (IRRHPP) Program?" Comment:  The Tribes request the 

deletion of these sections. The Shoshone-Bannock Tribes disagree with the diversion of 5% & 12.5% of the scarce IRR funds or any funding 

increase to a High Priority Project Program pork barrel fund.  The proposed rule fails to show how the Shoshone-Bannock Tribes will receive a fair 

distribution of this 17.5% of IRR program funds.  Our program is grossly under funded with our existing IRR inventory of roads projected to take in 

excess of 200 years to improve to an adequate standard at current funding levels.  To divert funding from known needs to a perceived need by the 

smaller tribes with little present or potential road inventory is unconscionable. All tribes have an equal ability to receive funding under the relative 

need distribution factor because proposed roads receive the same treatment as an existing unimproved road therefore the argument that a small 

tribe without any roads cannot fund a road is untrue.  Funding is based upon need if there is no need why provide funds?  This is a program 

directed by Congress to develop the transportation infrastructure of tribal governments, not a program to develop small tribal governments.  Let all 

tribes receive the scarce funding on an equal basis.  The Tribes request that the secretary explain why a small tribal community on a small 

reservation should receive critically necessary road improvements before a small community on a large reservation. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Sec. 245-257 

1339
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Workgroup 

Text Change 

Commenter wants to delete high priority projects.  The workgroup believes this was a major concept of the negotiated formula, meant to meet the 

requirements of the statute requiring the negotiated rulemaking. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.245-170.257-IRR High Priority Projects (IRRHPP)  The high priority projects favors smaller tribes and will allow fo 

r exaggerations of needs and confuses real needs. The high priority project proposal should be deleted.  

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

803
OF
1126
P. 167, C(c)2 

Sections 248- 

250 
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Workgroup 

Text Change 

Commenter is requesting the the funding per project be changed to 1.5 million.  The workgroup acknowledges that this is one of the key 

negotiated areas of the funding formula, therefore the recommendation is rejected as this would require reopening negotiations. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51371, sections 170.248, 170.249 & 170.250. The limit should be increased to at least #1.5 million.
Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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394
15
YES
Workgroup 

Text Change 

Commenter is referring to section 263-267 

Request is to continue $35,000 as a minimum base allocation.  The PAF was a key factor in the negotiation of the funding formula, and would 

require a complete renegotiation of the funding formula.  Workgroup disagreement item. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.263-170.267 (Page 51372) Population Adjustment Factor.Every tribe has a transportation need regardless of size; the current formula 

as  proposed does not address the needs of small tribes. When evaluating a minimum  base-funding amount, in multiple participant programs, it is 

considered prudent to design and provide for the common participant. During the IRR Negotiated Rulemaking process, TEA-21 funding for 

"Capacity Building" was established at #35,000 per tribe per year. This amount (#35,000) should be considered the Minimum Base Allocation 

(MBA). Capacity Building funds have proven to be an effective tool allowing a majority of tribes to participate in transportation in their 

conununities. This method of funding during the last three years (2000, 2001 and 2002) afforded Tribes with the ability to initiate projects and/or in 

cooperation with other agencies. Many of these projects will not be completed without a comprehensive, coordinated, continuing effort by the 

Tribal Government. Capacity Building was a Negotiated Consensus agreement, and vigorously recommended to be retained. 
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Comment 
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Funding
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Comment is essential same comment as D3, Page 168 request to delete PAF.  This was a key factor in the negotiation and would require 

reopening the renegotiation - Workgroup rejects. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Rule - Page 51371 states: :sections; 170.263-267 "What is the PAF?. . .What population data is used to determine the PAF?" Comment:  The 

Tribes request the deletion of these sections. The Tribes disagree with the diversion of 12.5% of the scarce IRR funds or any funding increase to a 

Population Adjustment Factor.  The proposed rule fails to show how the Shoshone Bannock Tribes will receive a fair distribution of this 12.5% of 

IRR program funding increases.  Our program is grossly under funded with our existing IRR inventory of roads projected to take in excess of 200 

years to improve to an adequate standard at current funding levels.  To divert funding from known needs to a perceived need by the smaller tribes 

with little present or potential road inventory 

 is unconscionable. All tribes have an equal ability to receive funding under the relative need distribution factor because proposed roads receive 

the same treatment as an existing unimproved road therefore the argument that a small tribe without any roads cannot fund a road is untrue. 

Funding is based upon need if there is no need why provide funds?  This is a program directed by Congress to develop the transportation 

infrastructure of tribal governments, not a program to develop small tribal governments.  Let all tribes receive the scarce funding on an equal 

basis.  The Tribes request that the secretary explain why a small tribal community on a small reservation should receive critically necessary road 

improvements before a small community on a large reservation. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Concerns 
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Workgroup 

Text Change 

Recommendation to have the committee consider the implementations from change in administration.  The workgroup believes these proposed 

regulations adequately address these types of concerns. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51374-General Comment on Flexible Financing Comment: We think the Committee should further consider the ethical/legal implications of 

allowing a current administration to spend funds today that otherwise would have been available to future administrations. In some cases the 

future administration will have different agendas than the current administration. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

no change requested.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Use of IRR and Cultural Access Roads-Subpart A (p. 51358) (proposed sec. 170.120-.126)  We support the approach to cultural access roads as 

proposed in the NPRM. 

Public 

Comment 

Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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No change in text.
Workgroup 

Text Change 

Reject because felt that terms consultation, collaboration, and coordination as defined were stronger concepts.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

The terms "cooperation" and "cooperative" are used several times in the Proposed Rule when discussing BIA or tribal related activities, functions 

or responsibilities in conjunction with federal, state and other non-tribal governmental entities (see Sections 170.101; 170.108; 170.179 first 

paragraph, and items (g) and (h); 170.409; 170.416; 170.417; 170.902; and 170.918(d)). There is no definition for the term "cooperation" in either 

Section 170.6 or Section 170.100 of the Proposed Rule. Furthermore, the existing USDOT-FHWA regulations on transportation planning 

assistance and standards (see 23 CFR 450.104) identify and define the three "C's" of consultation, cooperation and coordination, which States and 

Metropolitan Planning Organizations are to conduct with tribal governments as well as all other parties/agencies when implementing the Statewide 

Long-Range Transportation Planning Process, developing the Statewide Transportation Plan, and developing the Statewide Transportation 

Improvement Program. Since the identification of the term "collaboration" in this section is not consistent with 23 CFR 450.104 and that definition 

of the term has basically the same purpose, it is recommended that the term "collaboration" be replaced with the term "cooperation" throughout 

the Proposed Rule. This revision would keep the IRR Program regulation terminology consistent with the current USDOT-FHWA regulations while 

at the same time addressing the included concerns of the tribes. 

Public 

Comment 

Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

809
OF
1126
Pg. 69, A1
29
10
No change in text.
Workgroup 

Text Change 

170.100-170.122 covers govt-to-govt consultation, and non-Indians had voice in public hearing process (170.435-445).
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Non-Indians should have a meaningful voice in the consultation, collaboration, coordination found in Subpart B, Sections 170.100 through 

170.122, as well as a loud, clear voice in "Public Hearings" Section, under Subsection 170.437 through 170.445. 

Public 

Comment 

Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Proposed 

Language Sec. 

249-250 

420
11
YES
Workgroup 

Text Change 

Commenter is requesting the the funding per project be changed to 5 million.  The workgroup acknowledges that this is one of the key negotiated 

areas of the funding formula, therefore the recommendation is rejected as this would require reopening negotiations. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.248 Replace "#1,000,000.00" with "5,000,000.00" 170.249 Replace "#1,000,000.00" with "#5,000,000.00 in any one year". 170.250 Replace 

the limitation of #1,000,000.00 as above. Comment: The one million limitation is arbitrary and should be based on the current capabilities of the 

majority of construction efforts of the Bureau of Indian Affairs as to what they can complete in one construction season. Normal projects that make 

an impact often have winter shutdowns and are actually carrying over the dollars as unspent obligations. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Concerns Sec. 

245-246 
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YES
Workgroup 

Text Change 

Commenter is requesting that the emergency portion of the IRRHPP be deleted.  The workgroup acknowledges that this is one of the key 

negotiated areas of the funding formula, therefore the recommendation is rejected as this would require reopening negotiations. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.245-246 (Page 51371) - IRR High Priority Projects (IRRHPP).This aspect of the Funding Formula was established to provide funding 

for those tribes whose annual allocation is insufficient to complete their highest priority project. This funding pool is capped at one million dollars 

per year per tribe.-Remove the eligibility for emergency projects within the IRRHPP funding pool. This formula component (IRRHPP) is the only 

feature that allows most tribes (over three quarters, 75% of Tribal Governments) to fund a project. Emergency transportation situations should be 

included within this regulation, but should not be included to the detriment of those tribes that do not receive sufficient funds to complete even one 

priority project. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Sections 480-481 rewritten.
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51388, Subpart D, Sections 170.480 and 170.481. The alternate wording in pages 51338 - 51339 proposed by the Tribal Caucus has 

persuasive justification, and should be adopted. Tribal authority for self-determination and self-government should be interpreted liberally in the 

application of Federal law. The statutory mandate for the Secretary to ensure that health and safety standards are provided for can be achieved 

through reviews of tribal certifications, as is commonly accomplished by Federal agencies in other programs. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Takedowns - Takedowns language in NPRM was not original language proposed by consensus of the full committee, recommend reverting to 

original language. 

Workgroup accepts, refer to Exel file - takedowns.exe  as part of the funding formula rationale { resident on the desktop}.Changes made to 225, 

235, 247, and 265. 

Comment is to change distibution method for planning - disagreement item of the workgroup 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

2% Tribal Transportation Planning :sec; 170.232 and chart in :sec;170.226  The funding distribution of the 2% Tribal Transportation Planning 

(2%TTP) should not be linked to the tribal percentages of the TTAM.  Also, the amount available to the 2%TPP needs to be based on 2% of the 

annual IRR program appropriated amount not a diminished amount based on what's available after takedowns.  We believe that the distribution of 

the 2% planning should be based on specific activities tribes are expected to accomplish with the limited funds.  For example, consultation with 

the state and local governments on transportation planning and in the development of the State Transportation Improvement Program (STIP), 

training on transportation topics, non-project specific transportation meetings, Tribal Technical Assistance Program (TTAP), State, BIA, FHWA, 

and other transportation conferences.  These are activities that all tribes should be engaged in, so fund it so all tribes can participate at an 

equitable level.  We recommend a determination of "cost to participate" by tribe specificall 

y for travel to meetings (a geographic isolation or remote access evaluation). 

Public 

Comment 

Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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1355
8
Workgroup 

Text Change 

takedown issue - Takedowns language in NPRM was not original language proposed by consensus of the full committee, recommend reverting to 

original language. 

Workgroup accepts, refer to Exel file - takedowns.exe  as part of the funding formula rationale { resident on the desktop}.Changes made to 225, 

235, 247, and 265. 

Note being referred to discussion on 170.299  covered under d (1) of 299. accepted with mod handled under 299 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

TTAM  & Funding Issues A. Changes to the Consensus Formula.The funding formula as published contains several substantive changes from the 

formula agreed to at Negotiated Rule-making. Kawerak opposes these changes. 1.  In :sec; 170.225 and 170.226, the amount allocated to the 2% 

transportation planning funds, the High Priority Projects (HPP) and Population Adjustment Factor (PAF) has been reduced. As agreed to by the 

tribal caucus, these funds were to be calculated at the full appropriations level. The NPRM arbitrarily reduces the amount made available for these 

purposes by providing that they be calculated after other take-downs are removed from the appropriated amount. Where the set-asides are 

mechanically transferred from the funding stream is irrelevant; the key point is how they are calculated.   Establishing a slightly larger 2% planning 

pool and the amounts for the HPP and PAF were critical issues for the small tribes at the Negotiated Rule-making; in fact the consensus formula 

was a long way from a reasonable amount. For the BIA to arbitrarily reduce these elements of the funding distribution is unacceptable. It is just as 

inappropriate as unilaterally changing the percentages allocated to VMT or Population would be. 2.  Many of the tribal participants at the 

Negotiated Rule-making believed that the cost-to-improve element of the formula was badly flawed. A key agreement reached was that the cost 

issues were too technical and too complex to be adequately dealt with in the negotiated rulemaking, but that they should be deferred to the 

Coordinating Committee.   Accordingly, the consensus formula provided that the "simplified approach" be used on an interim basis, but that the 

Coordinating Committee be charged with revising that part of the allocation system. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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375
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YES
Workgroup 

Text Change 

Takedowns -Takedowns language in NPRM was not original language proposed by consensus of the full committee, recommend reverting to 

original language. 

Workgroup accepts, refer to Exel file - takedowns.exe  as part of the funding formula rationale { resident on the desktop}.Changes made to 225, 

235, 247, and 265. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

In :sections; 170.225 and 170.226, the amount allocated to the 2% transportation planning funds, the High Priority Projects (HPP) and Population 

Adjustment Factor (PAF) has been reduced. As we understand the tribal caucus agreed that these funds were to be calculated at the full 

appropriations level. The NPRM arbitrarily reduces the amount made available for these purposes by providing that they be calculated after other 

take-downs are removed from the appropriated amount. Where the set-asides are mechanically transferred from the funding stream is irrelevant; 

the key point is how they are calculated. Establishing a slightly Larger 2% planning pool and the amounts for the HPP and PAF were critical issues 

for the small tribes at the Negotiated Rule-making; in fact the consensus formula was a long way from a reasonable amount. For the BIA to 

arbitrarily reduce these elements of the funding distribution is unacceptable. It is just as inappropriate as unilaterally changing the percentages 

allocated to VMT or Population would be. 

Public 

Comment 

Workgroup
Accept Comment
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Takedown Issue.
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Sections 225 - 

236 

1315
6
YES
Workgroup 

Text Change 

Commentor request is to allocate minimum based funding of $100,000 annually to tribes, and that the after takedowns language for the 25% of the 

amount over 275 million be struck.  Workgroup disagreed on $100,000 (ref A1 on page 121)  

Takedowns language in NPRM was not original language proposed by consensus of the full committee, recommend reverting to original language. 

Workgroup accepts, refer to Exel file - takedowns.exe  as part of the funding formula rationale { resident on the desktop}.Changes made to 225, 

235, 247, and 265.. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.225-170.236 (Page 51370-371)-Equity Appropriation FormulaEvery tribe has a transportation need regardless of size; the current 

formula as proposed does not address the needs of a vast number of the tribes. When establishing the minimum funding amount in a multiple 

participant program, it is considered necessary to design and provide the minimum value for the common participant. During "Negotiations" for 

this rule, Tribal and Full Committee Consensus Agreements established a new program called "Capacity Building". An annual funding pool set- 

aside was established from the TEA-21 Highway Trust Fund (HTF) legislation. The Indian Reservation Roads Program reserved 35,000 dollars for 

each tribe during fiscal years 2000, 2001 and 2002 to perform "Capacity Building". When the Negotiated Rulemaking Committee established the 

Capacity Building Program setaside, the committee defined the minimum annual "Common Participant" need at 35,000 dollars.-Capacity Building 

funds have proven to be an effective tool allowing a majority of tribes to participate in transportation in their communities. This method of funding 

during the last three years (2000, 2001 and 2002) afforded Tribes with the ability to initiate projects in cooperation with other agencies. Many of 

these projects will not be completed without a comprehensive, coordinated, continuing effort by the Tribal Government. Capacity Building was a 

Negotiated Consensus agreement, and must be retained. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
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Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Take Down issues.
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Sections 480 -481 rewritten
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

D. PS&E Approval Authority-Subpart D The issues as to whether a tribe may assume the review and approve plans, specifications and estimates 

(PS&E) arises as another disagreement between the tribal and federal sides based on what we believe to be an impermissible federal 

interpretation of the relationship between the ISDEAA and TEA-21. It also reflects the Federal Caucus' failure to acknowledge that Indian tribes 

may assume PS&E review and approval authority under ISDEAA agreements AND stewardship agreements. The Federal Caucus proposal would 

require a tribe to seek a separate stewardship agreement with DOT, rather than permitting the tribe to assume such duties under its self- 

determination contract or self-governance agreement. This proposal unnecessarily introduces the risk of redundant and/or inconsistent 

agreements. We concur with the rationale presented by the Tribal Caucus in this Preamble section. We also join the Tribal Caucus in emphatically 

rejecting the Federal Caucus notion that the construction provisions of the ISDEAA require the Secretary to assure compliance with health and 

safety standards by reviewing the PS&E. Rather, the ISDEAA requires the Secretary "to ensure that proper health and safety standards are 

provided for in the funding agreements." 25 U.S.C. :sec; 458cc(e)(2). So long as the tribe has provided assurances in its agreement that its 

construction project will meet or exceed proper health and safety standards and the licensed engineer has certified that the plans and 

specifications do meet or exceed these standards, no additional health and safety review by the Secretary is required.For these reasons, we urge 

that the regulatory provisions proposed by the Tribal Caucus be substituted for the Federal Caucus provisions found at :sec's; 170.480 and 

170.481. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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YES
Sections 480 - 481 rewritten
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Key Areas of Disagreement PS&E Approval Authority - Subpart D The review and approval of plans, specification and estimate packages are 

activities that tribes are certainly competent to assume under self-determination and self-governance contracts, as long as signed and/or sealed by 

a licensed professional engineer, to assure that the construction will meet or exceed proper health and safety standards. "Retaining a ::BIA;; 

bureaucratic check in every detail of IRR planning and construction is unnecessary and creates redundancy and inefficiency." Requiring 

Stewardship Agreements, as a prerequisite to tribal review of PS&Es, falls into the category of "redundant and inefficient." The contractual 

agreement between a tribe and the BIA would be deemed a sufficient guarantee of performance in any other legal arena. Such burdensome 

micromanagement is yet another example of the BIA's failure to comply with P.L. 93-638. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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change 480-481  Insert "Program" after "IRR" and before "funds"
Workgroup 

Text Change 

Accept minor change to read "IRR Program Funds"
Workgroup 

Comments 
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Public Comment 
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Workgroup 

Action 

Page 51363-Sec. 170.144 Comment: Insert "Program" between "IRR" and "funds" in the Question part and in the first sentence of the Answer.
Public 

Comment 

Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

820
OF
1126
P 284 - Ca6
1337
5
ROW
Workgroup 

Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51341-F. Contents of Rights-of-Way Documents-Subpart D Comment: We have reviewed the concerns expressed by the Tribal Caucus as 

they apply to the negotiated proposed rules. We find the Tribes have the feeling that present regulations put an inappropriate burden on Tribes 

and particularly on Tribal land. Examination of 25 CFR :sec; 169 Rights-of-Way Over Indian Lands and 25 CFR :sec; 170 Roads of the Bureau of 

Indian Affairs should eliminate the Tribe's apprehension.When a public use of Tribal, allotted or fee property for right-of-way is necessary the land 

interest is protected by the Constitution's Fifth Amendment. The history of protecting trust land goes back to The Department of the Army, 

Secretarial Orders, United States Codes and 25 CFR :sec; 169. The more recent Uniform Act provides protection to owners who hold their 

property interest in fee.In paragraph one and two of the Tribal View the Tribal Caucus expressed concern about requiring damage deposit, as 

referenced in 25 CFR :sec; 169.4 and 25 CFR :sec; 169.14. This issue is addressed in Part :sec; 169.4; "When the applicant is an instrumentality 

of the Federal or State Government and is prohibited by law from depositing estimated damages in advance or agreeing to indemnification, the 

requirement for such a deposit and indemnification may be waived providing the applicant agrees in writing to pay damages promptly when they 

are sustained."Tribes can have these requirements waived, but must realize that when damages occur they have a responsibility to cover the cost 

to cure. Tribes can also resolve this issue by maintaining a bonded or "special deposit" account, as indicated in Part :sec; 169.14, to insure 

payment of damages on allotted parcels not held in their entirety by the tribe. 

Public 

Comment 

Workgroup
Parking Lot
Technical Standards
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

ROW will have its own section headingR
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51387-ConstructIon and Construction Monitoring and Rights-of-Way Comment: We recommend separating Rights-of-Way from Construction 

and Construction Monitoring because it is a project development activity and not a construction activity. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

issue is still in parking lot
PS under federal review
Federal 
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Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Rule - Page 51389 states:  :sections; 170.501-502 "What must a right-of-way easement document contain at a minimum? . . . How are rights-of- 

way granted on Indian trust or restricted fee lands?"Comment:  The Tribes request the deletion of the proposed federal caucus text and the 

insertion of the proposed tribal caucus text/methodology.   The Shoshone-Bannock Tribes believe that Congressional intent is clear that the 

Committee develop a proposed Rule irregardless of what part of the CFR they are contained in. 

Public 

Comment 

Workgroup
Parking Lot
Technical Standards
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.500-502 (Page 51389) - Right of Way (ROW) Right-of-Way granting should only be for the facility, not the land. 
Public 

Comment 

Workgroup
Parking Lot
Technical Standards
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

F. Content of Rights-of-Way Documents-Subpart D Although the Tribal and Federal Caucuses generally agree on the minimum content of a right- 

of-way document, the Tribal Caucus has appropriately rejected the Federal Caucus's unqualified reliance upon 25 C.F.R. Part 169 (Rights-of-Way 

Over Indian Lands). That rejection is particularly necessary where an Indian tribe is itself seeking to construct a road across its own trust or 

restricted fee lands. Part 169 primarily sets out procedures by which third parties, such as railroads, utilities, and state or local governments, obtain 

rights-of-ways over reservation lands. Many of the requirements of part 169 are not applicable to Indian tribes securing rights-of-ways for roads on 

their own reservations. As a result, the NPRM does not provide clear guidance on the questions presented; rather it introduces uncertainty as to 

the extent to which Part 169 should apply to the IRR Program. We agree with the Tribal Caucus' recommendation that if the regulations are to 

apply to both tribal and federal administration of the IRR program, the regulations must be drafted to accommodate both, and not focus solely on 

the standards by which the BIA must operate the program. The content of rights-of-way documents should be uniform and no arbitrary distinction 

made between trust, restricted fee or fee-simple lands.We urge that the NPRM provisions at :sec's; 170.501-502 be replaced by the Tribal Caucus' 

provisions set out in the Preamble. 

Public 

Comment 

Workgroup
Parking Lot
Technical Standards
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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change 501-502
Workgroup 

Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

I do not support the proposed :sec;:sec;170.501-502. These sections address the contents of a right-of-way easement document and who grants 

right-of-way. The status of the land should not dictate the content of the right-of-way document and I strongly disagree with the government's 

reliance upon and reference to 25 CFR 169 (Rights-of-Way Over Indian Lands) in these proposed regulations without appropriate qualifications. 

Part 169 primarily sets out procedures by which third parties, such as railroads, utilities, and state or local governments, obtain rights-of-way over 

reservation lands. Many of the requirements of part 169 are not applicable to Indian tribes securing rights-of-way for roads through their own lands. 

Another concern is that some tribes have federal statutory authority to grant rights-of-way across their reservations without Secretarial approval 

under part 169 (See, e.g., 64 Stat. 442, as amended, 75 Stat. 499 :sec;2). Furthermore, there is no procedure for acquiring rights-of-way over non- 

alienable fee simple lands. The final regulation should contain a consistent right-of-way easement document. The final regulation should also 

identify that the party responsible for granting the right-of-way depends upon the status of the land in question. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

issue is still in parking lot
PS under federal review
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Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:section; 170.500 - :section; 170.502 We concur with the tribal caucus comments identified in the preamble.
Public 

Comment 

Workgroup
Parking Lot
Technical Standards
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

(Page 51341-342) USET endorses the Tribal position that the content of right-of-way documents need consistency.  We do not agree with the 

federal view that 25 CFR Part 169 is the appropriate authority over this area.  Part 169 requires the applicant to indemnify the federal government 

against liability for loss life, personal injury, and property damage.  USET feels that this as well as most of Part 169 does not apply to tribal 

governments trying to secure roads on their own reservation lands.  We agree that the Part 169 should be limited in scope and written to 

accommodate both the Tribal and federal views. 

Public 

Comment 

Workgroup
Parking Lot
Technical Standards
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

I do not support the proposed :sec;:sec;170.501-502. These sections address the contents of a right-of-way easement document and who grants 

right-of-way. The status of the land should not dictate the content of the right-of-way document and I strongly disagree with the government's 

reliance upon and reference to 25 CFR 169 (Rights-of-Way Over Indian Lands) in these proposed regulations without appropriate qualifications. 

Part 169 primarily sets out procedures by which third parties, such as railroads, utilities, and state or local governments, obtain rights-of-way over 

reservation lands. Many of the requirements of part 169 are not applicable to Indian tribes securing rights-of-way for roads through their own lands. 

Another concern is that some tribes have federal statutory authority to grant rights-of-way across their reservations without Secretarial approval 

under part 169 (See, e.g., 64 Stat. 442, as amended, 75 Stat. 499 :sec;2). Furthermore, there is no procedure for acquiring rights-of-way over non- 

alienable fee simple lands. The final regulation should contain a consistent right-of-way easement document. The final regulation should also 

identify that the party responsible for granting the right-of-way depends upon the status of the land in question. 

Public 

Comment 

Workgroup
Parking Lot
Technical Standards
DISAGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

issue is still in parking lot
PS  Still under review by Feds. 
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Among other suggestions, add "Where approrpriate" after "Part 169 applies".
Workgroup 

Text Change 

 Section on right of way will be rewritten.    Moving away from a conveyance of land to a consent based agreement.  T/S recommends taking term 

"right of way" out in the  context of a tribe  or BIA acquiring land for "public transportation corridor acquisition" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Content of Rights of Way Document - Subpart D Comment: We agree and endorse the Tribal Caucus position (pages 51341-51342) that the 

content of right of way documents should be consistent regardless of the status of the property. We disagree with the Federal position that 25 

C.F.R. Part 169 is the sole or appropriate authority without proper qualification. Part 169 of Title 25 C.F.R. set out procedures by which third 

parties, not Indian tribes, obtain rights of way over reservation lands.Many of the requirements of Part l69 are not applicable to Indian tribal 

governments which seek to secure rights of way for roads on their own reservations. Part 169 further requires the applicant to indemnify the United 

States, the owners and occupants of the land, against liability for loss of life, personal injury and property damage and further requires a deposit to 

cover such damages. These are absurd and unnecessary provisions when a tribe is acting as the Federal government under a self-determination 

contract or self-governance agreement to build roads and bridges on its own reservation or lands. We agree with the Tribal Caucus's proposal that 

the regulations of this section must be drafted to accommodate both Federal and tribal performance of right-of-way duties, and not focus solely on 

the standards applicable when the BIA carries out this activity. Therefore, the final regulations should limit Part 169 to "where appropriate." The 

Tribal Caucus's proposal accomplishes this at page 51341m col 2 ("What must the rights of way easement documents contain at a minimum?' 

"...(b) Nothing in this part is intended to supersede the requirements of 25 C .F.R part 169 where part 169 is applicable to the right of way issue."). 

We further agree with the Tribal Caucus's view that the content of rights of way documents should be uniform and no arbitrary distinction should 

be made between trust, restricted fee or fee simple lands. 

Public 

Comment 

Workgroup
Parking Lot
Technical Standards
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Delete sections 700 - 705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

H. Content of Stewardship Agreements - Subpart FIndian tribes should be able to enter into a stewardship agreement directly with the FHWA and 

incorporate such agreement into a self-determination contract or self-governance agreement for operation of a program, function, service, activity, 

or portion thereof, of the IRR Program. Also, a tribe without a stewardship agreement should be able to assume authority to review and approve 

PS&E packages under a self-determination contract or self-governance agreement, as discussed above. Moreover, Indian tribes have the 

authority to develop their own policies and procedures to be applied, so long as those policies and procedures are consistent with applicable 

federal requirements. For these reasons, we recommend adopting the tribal proposal (pages 5 1342-343).The federal proposal (proposed sections 

170.701-.705) would impose unnecessary obstacles to the negotiation of a stewardship agreement. As proposed by the Federal Caucus, a tribal 

IRR Program stewardship agreement would contain such requirements as mandatory health and safety reviews of the PS&E by the Secretary of 

the Interior and PS&E review by the facility owner. As a condition to negotiating stewardship agreements with tribes, both the BIA and FHWA 

would visit Indian tribes which submit stewardship agreements and the FHWA would then evaluate, under an unspecified set of criteria, the 

capabilities possessed by such tribes. It is inappropriate to impose on Indian tribal governments statutory requirements applicable to state 

transportation departments which Congress did not choose, in enacting TEA- 21, to apply to Indian tribes. For these reasons, we recommend 

rejecting the federal proposal in favor of the tribal proposal. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Delete sections 700 - 705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

H. Contents of Stewardship Agreements-Subpart F We concur with the Tribal Caucus position that Indian tribes may enter into an agreement 

directly with the FHWA and incorporate such agreement into a self-determination contract or self-governance agreement for operation of a 

program, function, service or activity of the IRR program. We think that Indian tribes should be permitted to review and approve PS&E packages 

regardless of whether or not they have a direct agreement with the FHWA.We urge the adoption of the Tribal Caucus' proposed regulatory text set 

out in the Preamble serve as :sec; 170.701 of the final rule. The Federal proposal fails to acknowledge that the FHWA has delegated to the BIA 

review and approval authority for PS&E packages. We request that :sec's; 170.702-704 be deleted from the final rule. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 
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AGREE
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 
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NPRM 
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Public Comment 

Letter 
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Comment 

Number 

Change 

Req 

Workgroup 

Action 

I do not support the proposed :sec;:sec;170.701-705-Content of stewardship agreements. My disagreement with these sections is closely related to 

PS&E approval authority as discussed earlier. The issue here is whether a tribe is allowed to enter into a stewardship agreement with the FHWA 

thereby assuming PS&E approval authority, outside of a self-determination contract or self-governance agreement. The answers is yes, nothing in 

Title 23 U.S.C. prohibits a tribe from entering into a stewardship agreement if the tribe chooses to do so. However, the provisions of a stewardship 

agreement may be included in a self-determination contract or self-governance agreement if the tribe chooses to do so. I disagree however, with 

the government's proposal to place additional restrictions and bureaucratic control within the context of these agreements.  The final regulation 

should incorporate provisions, based on the redesign authorities of the ISDEAA, which allows tribes the choice of whether to include the PS&E 

approval function within the context of a separate stewardship agreement, a self-determination contract, or in a self-governance agreement. 
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Technical Standards
AGREE
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AGREE
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 
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Workgroup 

Action 

33 Rule - Page 51394 states: :sections; 170.701-705 "What is an IRR Program stewardship agreement?... What is the process for obtaining the 

facility owner's review of the PS and E?Comment: The Tribes request the deletion of the proposed federal caucus text and the insertion of the 

proposed tribal caucus text/methodology.  The Tribes support the Tribal governments inclusion as full partners in national and regional 

stewardship agreements. 
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Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 
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AGREE
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Action 
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Sections 480-481 rewritten.
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 
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Public Comment 

Letter 

Number 

Comment 
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Change 
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Workgroup 

Action 

D. PS&E approval authority - Subpart DIndian tribes that assume all of the eligible programs, functions, services and activities relative to the IRR 

program under self-determination contracts and self-governance agreements must be able to assume the review and approval of plans, 

specifications and estimate ("PS&E") packages. There is nothing inherently federal about the review and approve PS&E packages and the self- 

governance IRR demonstration has shown the ability of Indian tribes to assume this authority in a manner that meets the requirements of TEA-2 1 

and the ISDEAA if accompanied by (i) written assurances that the PS&E meet or exceed proper health and safety standards; (ii) approval of PS&E 

packages by licensed engineers; and (iii) submission of a copy of such approval or certification to the BIA prior to construction. Indeed, Indian 

tribes are public authorities and, as such, may assume PS&E review and approval authority under stewardship agreements, or pursuant to 

ISDEAA agreements (which may serve as stewardship agreements since Indian tribes "step into the shoes" of the BIA when assuming and 

administering IRR activities). For these reasons, we support the tribal caucus proposal (pages 5 1338-339). 
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Technical Standards
AGREE
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AGREE
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Action 
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Sections 480-481 rewritten.
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 
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Section 
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Public Comment 
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Comment 
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Change 
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Workgroup 

Action 

Section :section;170.480-481, Can a tribe review and approve Plans, Specifications, and Estimate (PS&E) packages for IRR Projects? Who must 

approve all PS&E packages?The Quinault Indian Nation supports a position, which allows for the review and approval of plans, specifications, and 

estimate packages as activities that Indian tribes may assume under self-governance contracts or agreements, stewardship agreements, or 

ISDEAA agreements. The Federal position only allows tribal review and approval of PS&E if a tribe meets the requirements of a state as defined 

in 23 USC 302(2) and enters into a stewardship agreement with the Secretary of Transportation. The Quinault Indian believes the Federal position 

is limited and inflexible to Indian tribes. 
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AGREE
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AGREE
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Action 
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Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 

Workgroup 

Comments 
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Comment 
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Change 
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Workgroup 

Action 

The Tribe supports the Tribal Caucus position and endorses its proposed regulation text that the review and approval of plans, specifications and 

estimate (PS&E) packages are activities that Indian Tribes may assume under P.L. 93-638.  See 67 Fed. Reg. 51338-51339.  Precedent already 

exists for this under the IRR Self-Governance Demonstration program.  In addition, Indian Tribes, as public authorities, may assume the authority 

to review and approve PS&E packages under a Stewardship Agreement :or its successor term;.Tribes may assume review and approval authority 

of PS&E packages under a Stewardship Agreement pursuant to P.L. 93-638 contract or self-governance agreement.  The P.L. 93-638 contract or 

self-governance agreement may serve as the Stewardship Agreement.  In the absence of a Stewardship Agreement, Tribes may assume PE&E 

approval authority under a self-determination contract or self-governance compact with 1) written assurances that the construction will meet or 

exceed proper health and safety standards; 2) advance review of PS&E packages by a licensed engineer who has certified that the plans meet or 

exceed applicable standards; and 3) a copy of the certification to the BIA. Of course, all PS&E packages must be signed or sealed by a licensed 

professional engineer. 
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Accept with Modification
Technical Standards
AGREE
Federal Caucus 
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AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

837
OF
1126
P 283 -Ca2
1231
9
YES
Sections 480 and 481 rewritten.
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 
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Comment 

Number 

Change 
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Workgroup 

Action 

The federal proposal (proposed sections 170.480-.481) would require an Indian tribe to meet "the requirements of a state as defined in 23 U.S.C. 

302(a)" of TEA-21 and enter into a stewardship agreement with the Department of Transportation ("DOT"). Without providing meaningful 

standards in place for how a tribe demonstrates is has "adequate powers" or is "suitably equipped and organized to discharge to the satisfaction of 

the Secretary of Transportation the duties required," federal officials have unfettered discretion to allow some tribes to approve PS&E packages, 

and deny other tribes that some authority. Moreover, the federal caucus seeks to extend to apply to Indian tribes provisions of TEA-21 that, by 

there very terms, are applicable only to state transportation departments. TEA-21 does not include "Indian tribes" within the definition of "States" 

nor do tribes receive their proportionate allocation of TEA-21 funds to meet state standards. For these reasons, the federal proposal is 

inappropriate. 
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AGREE
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AGREE
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Action 
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Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 
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Public Comment 
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Comment 

Number 

Change 

Req 

Workgroup 

Action 

(cont from 69) The Federal position, which would require a tribe to meet "the requirements of a state as defined in 23 U.S.C. 302(a)" of TEA-21 

and enter into a Tribal IRR Program stewardship agreement with DOT, is wholly unacceptable. This places far too much discretion in the hands of 

Federal officials (how does a tribe demonstrate that it has "adequate powers" or is "suitably equipped and organized to discharge to the 

satisfaction of the Secretary of Transportation the duties required."). The Federal Caucus inappropriately extends provisions of TEA 21, applicable 

to state transportation department 

s, to Indian tribes. TEA-21 does not include "Indian tribes" within the definition of "States" nor do tribes receive their proportionate allocation of 

TEA-2 1 funds to meet state standards. Equating tribes as states and imposing similar conditions is not mandated by TEA- 21 nor is it reasonable 

when Indian tribes receive only a fraction of the Federal funding state transportation programs receive to operate transportation programs. The 

IBIA should be seeking ways to empower an 

d enable tribes to take on these responsibilities, not use inappropriate statutory references to hamstring tribal efforts to assume greater 

responsibility and control for the IRR Program serving their communities. 
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AGREE
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AGREE
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Action 
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Sections 480-481 rewritten.
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 
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Public Comment 

Letter 
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Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51338-III. Key Areas of DisagreementPS&E Approval Authority-Subpart D Comment: We disagree with the Tribal View that Tribes 

contracting IRR project development under PL 93-638 or performing this activity under a Self-Governance Agreement have PS& E approval 

authority. If this should happen then the responsibility and liability should be also given to the Tribe. We support the Federal View and the Federal 

proposal as shown on page 51339. 
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Technical Standards
AGREE
Federal Caucus 
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AGREE
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Action 
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Delete sections 452-455.
Workgroup 

Text Change 

Clarification.  Too technical for rule.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 
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Change 
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Workgroup 

Action 

Page 51386-Sec. 170.452- Sec. 170.455 Comment: Why are we developing regulations for these tools used in the IRR Program? This is overkill 

and unneeded so we recommend these sections be deleted from this proposed regulation. 

Public 

Comment 

Workgroup
Accept Comment
Technical Standards
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


PC Federal Caucus wants to retain 453, 454, 455
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27
20
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Text Change 

Recommend correcting typographical errors
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Public Comment 
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Comment 
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Change 
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Subpart C, General Comments: within this subpart there are various locations with are page-formatting problems. For example, page 51370 

:sec;170.232, associated with the IRR funding formula diagram in :sec;170.226. Also a space is needed in :sec;170.235 (c). 
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Sections 245 & 
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Text Change 

Two options, either strike or define Governmental Subdivision.
Workgroup 

Comments 
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Public Comment 

Letter 

Number 

Comment 
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Change 
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Workgroup 

Action 

Section 170.245 and 170.263 Where in the rule is Governmental Subdivision of a tribe defined? At the Public Education and Informational 

Meeting in Santa Fe, NM, presenters were unable to define Governmental Subdivision of a tribe. Therefore, we recommend striking Governmental 

Subdivision of a Tribe from these sections. 

Public 

Comment 

Workgroup
Referred to Policy
Funding
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
1126
P. 123, C6 

Sections 225, 

235, 247, 265 

1355
28
YES
Workgroup 

Text Change 

Takedown - Is there a statutory requirement for the change?  If there was anything illegal, the government should provide the rational for the 

change.   

Takedowns language in NPRM was not original language proposed by consensus of the full committee, recommend reverting to original language. 

Workgroup accepts, refer to Exel file - takedowns.exe  as part of the funding formula rationale { resident on the desktop}.Changes made to 225, 

235, 247, and 265. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.225 (c) (2), :sec; 170.235 (b), :sec; 170.247, :sec; 170.265 The original TTAM did not include the words "after takedowns." The intent of 

the tribal caucus was to calculate the funding amount for both the IRR HPP and the PAF from the full authorized amount. The goal was to provide 

a higher dollar amount to the tribes for these activities. The NPRM as published arbitrarily reduces the funding available for these programs by 

changing the method for calculating the amount.   Further, by adding the "after takedowns" language the NPRM version means that the amount of 

funds available to IRRHPP and PAF will remain unknown until the Federal government determines and applies the various takedowns. To the 

greatest extent possible, the tribes were trying to eliminate black box administration of the program.The term "after takedowns" should be removed 

from these sections. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Take Down issues.
PS addressed with 225
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
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P.121 - 122, C1
11
6
Workgroup 

Text Change 

No action required.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

The current, and proposed formula in the Notice, allocates 80% of the total IRR funds to 10% of the federally recognized tribes in the 

nation.Historically, small tribes, especially those in California, have been grossly under funded.The IRR funding formula proposed does not 

promote intermodal transportation. The proposed funding formula in this Notice, will take tribes in California 55 years to fund currently identified 

projects.California is one of the fastest growing states in the nation, with more than 34 million people, representing 12.5 percent of the entire 

United States population. The Tribal Governments in California must have adequate transportation funds to meet the challenges imposed by this 

growth. California has the largest population of Native Americans in the nation (350,000&), and the largest number of Tribal Governments (109). 

California contributes 12% of the total revenue in the Federal Transportation budget. However, the tribes in California only receive approximately 

2% of IRR funds; a total of #5 million for construction projects, #670,000 for maintenance, and #150,000 for planning for all 109 tribes. Some 

tribes only receive as little as #2 a year for planning, and must wait an average of 10 years for a construction project to be prioritized.California 

and Tribal Governments within California lose an estimated #20 million each year from the inequity of the proposed Relative Need Formula 

outlined in this Notice 

Public 

Comment 

Workgroup
Accept Comment
Funding
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

845
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pg. 214, A1, 

sections 351-353 

1337
69
YES
Workgroup 

Text Change 

adequately addressed 
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51374-Sec. 170.351 and Sec. 170.353 Comment: We think these sections should be expanded to insure that it is clear that TIP, public 

involvement, NEPA, cultural resources, ROW, PS&E and all other requirements of IRR Program funded projects have to be in place when project 

financing is done as addressed in these sections. 

Public 

Comment 

Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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pg. 362, B1
392
7
Workgroup 

Text Change 

No change requested.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Support Sections 170.915, 170.916, 170.918, 170.919, 170.920, 170.921, 170.922, 170.923
Public 

Comment 

Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

847
OF
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pg. 359, D1
1370
35
YES
Workgroup 

Text Change 

same as above for the arbitration provisions.  Other questions are adequately addressed in 170.952.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Rule - Page 51400 states: :sections; 170.941-952 "Are alternative dispute resolution procedures available to self-determination 

 and self-governance tribes and the Secretary to resolve disputes between them in performing IRR Public Law 93-638 activities? ... Are federal 

funds available for coordinated transportation services for a tribes's Welfare-to-Work, Temporary Assistance to Needy Families, and other quality 

of life improvement programs?"Comment: The Tribes request the deletion of the proposed federal caucus text and the insertion of the proposed 

tribal caucus text/methodology. 

Public 

Comment 

Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

848
OF
1126
P. 193, C(c)4
1315
22
YES
Workgroup 

Text Change 

Request is to use AIAN service population.  Workgroup addressed in A2 page 190
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

In the formula, the American Indian and Alaska Native (AIAN) total Indian service population should be used.
Public 

Comment 

Workgroup
Accept with Modification
Funding
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
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P. 193, C(c)3 

Sections 270, 

274, and 279 

39
9
Workgroup 

Text Change 

Request is to limit inventory to BIA roads.   The workgroup rejects as this would require renegotiation.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.270, 274 and 279. Cost to Construct and VMT as the most significant factors in the funding formula at 170.270, includes all costs for 

all eligible IRR projects, as those projects are listed and defined at Appendix A to Subpart B. The calculation for cost to construct and VMT should 

be limited to Indian Reservation Roads on the BIA Road Inventory, on which funding for the IRR program is intended and desperately needs to be 

used. Formula factors which subvert this basic premise dilute an already scarce pool of construction funding, divert scarce resources to 

unwarranted entities and projects, and perpetuate a windfall to state highway programs, some of whom presently include state and county roads 

on which IRR funds are spent in their inventory. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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P. 192-193, 

C(c)2 

375
5
Workgroup 

Text Change 

Request is to perform a preliminary analysis of the impact of the use of data prior to final ruling.  Workgroup believes this was outside the scope of 

the committee. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Paragraphs 170.270 through 170.282 and Appendix C to Subpart C propose to replace the present Relative Need Formula with the Relative Need 

Distribution Factor to distribute IRR construction funds to Tribes. Although the existing weighting of the RNDF components remain the same (50% 

for CTC, 30% for VMT and 20% for Population), the rules propose 4 significant methodology changes for calculating the values of the 

components. Under the proposed rules:1. All IRR Routes, including Tribal, state, municipal, county and other federal roads, are included. 

Previously, only BIA-administered roads (except in Oklahoma) on the IRR System were used in calculating the Cost-to-Improve and VMT 

elements of the relative need formula,2. The CTC will also include the cost for non-road projects, such as trails, bikeways, ferry and transit 

terminals and rest areas. Because the proposed rules are not clear as to what facilities will be incorporated into the CTC at this time, it is not 

possible to determine accurately the short term impact of the proposed rules on a Tribe's CTC and RNDF. It does appear that the proposed 

methodology will likely have a significant negative impact on RR funding for Western Region Tribes as a whole. Preliminary calculations indicate 

that an annual reduction in the construction program could range from about #3 million to #21.9 million for Western Region Tribes.Table 1 :see 

attch 1; shows the miles of IRR roads by region and jurisdiction. As noted in the "BIA% of Total" column, Tribes in the Western Region have the 

second highest percentage of TRR roads that are BTA-administered. This suggests that the Western Region will lose a substantial share of the 

overall CTC and VMT, resulting in a substantial loss of construction funds. The calculations at the bottom of Table 1 are provided to show a 

possible impact for the Western Region at the current #275 million authorization level. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

851
OF
1126
P. 192, C(c)1 

Programmatic 

Concerns 

1341
11
Workgroup 

Text Change 

No request, no action taken.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.270-170.298 comment: Should be done consistent with FHWA regional offices in T-21, ranked by tribes w/ appeals to the committee. Relative 

need should reflect actual tribal need, value and priority not the divided shares of limited federal resources. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

852
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P. 121 A1
1377
2
YES
Workgroup 

Text Change 

The workgroup was unable to reach an agreement.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Administrative Capacity BuildingThe Administrative Capacity Building funding allocation of 35,000 dollars per tribe per annum ( 

as outlined in the Indian Reservation Roads Program Federal Register Notices for FY2001 and FY2002) should be continued and should become 

a permanent part of the annual distribution. This funding has allowed the tribes in the Aleutians and Pribilofs the opportunity to add essential roads 

to the BIA inventory system and begin the process of developing much needed long-range transportation plans. 

Public 

Comment 

Workgroup
Workgroup Disagree
Funding
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
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P. 126, D1
1315
9
Workgroup 

Text Change 

Reference action on C(c)6 P. 123. takedown  

Takedowns language in NPRM was not original language proposed by consensus of the full committee, recommend reverting to original language. 

Workgroup accepts, refer to Exel file - takedowns.exe  as part of the funding formula rationale { resident on the desktop}.Changes made to 225, 

235, 247, and 265. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Remove language "after takedowns", it changes consensus formula. Adding "after takedowns" substantially alters the consensus formula 

depending on the interpretation of where the "increase" is calculated relative to where it is taken. -Replace takedown chart of August 7, with 

consensus takedown chart originally agreed to. 

Public 

Comment 

Workgroup
Accept Comment
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Takedown Issue.
PS addressed with 225
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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P 291 - Cc1
1233
50
YES
Sections 480 - 481 rewritten
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.480 - .481 Can a tribe review and approve Plans, Specification and Estimate (PS&E) packages for IRR projects? and Who must approve all 

PS&E packages? For the reasons stated in Part III below, we endorse the Tribal Caucus proposed regulatory text at page 51338 in lieu of the 

Administration's proposal for these sections. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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294-D1
1370
27
YES
Sections 480 - 481 rewritten
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Rule - Page 51388 states: :sections; 170.480-481 "Can a tribe review and approve Plans, Specification and Estimates (PS&E) packages for IRR 

projects? . . . Who must approve all PS&E packages?" Comment: The Tribes request the deletion of the proposed federal caucus text and the 

insertion of the proposed tribal caucus text. The federal caucus proposed text flies in the face of a true Government to Government consensual 

agreement.  The proposed Tribal Caucus text has already been proven to work in several existing agreements. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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P 291 - Cc2
1388
10
YES
Sections 480 - 481 rewritten
Workgroup 

Text Change 

In response to comments the T/S work group developed q's and a's to deal with PS&E and address tribal and federal concerns. Permits tribes to 

assume  PS&E review and approval authority and protects the interests of public authorities with responsibility for maintaining the IRR facility  and 

for the Sec's oversight role to protect public health and safety. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section :section;170.480-481, Can a tribe review and approve Plans, Specifications, and Estimate (PS&E) packages for IRR Projects? Who must 

approve all PS&E packages?The Quinault Indian Nation also disagrees with Federal view found in Section :section;170.481(c), which states that 

the tribe approves PS&E packages with the consent of the facility owner after a health and safely review by the Secretary. The Quinault Indian 

Nation backs the Tribal view that this is unnecessary and creates redundancy and inefficiency. Tribal concerns regarding health and safety will be 

obviously taken into account in the any PS&E development. There does not need to be a Secretarial Review when the BIA will retain its 

monitoring and final inspection authorities. 

Public 

Comment 

Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
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P. 191-192, A1 

General 

Comments 

7
1
Workgroup 

Text Change 

No request made, no action taken.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Who, small tribes or large tribes, will benefit most from the Relative Need Distribution Factor? What are the distinct differences between Relative 

Need Formula in comparison to Relative Need Distribution Factor? The Hopi Tribe has a population of 10,000 people. Under the Relative Needs 

Distribution Factor, are we considered a small or large tribe? Will the capacity building grants remain the same amount at #35,000 annually under 

the Relative Need Distribution Factor? 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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29
YES
global change.  Insert "tribal" before "transportation"
Workgroup 

Text Change 

global change
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.941-170.952 We recommend-General Note: you do a search and change all references to 2 percent Tribal Transportation Planning.
Public 

Comment 

Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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Final work as of 03-28-03 
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58
YES
Insert into the rewritten 170.299 

"(g) Calculations for VMT(usage) components for all eligible transportation facilities" 

Workgroup 

Text Change 

Request to develop methods for determining VMT for pedestians trails and other facilties.  The question is how you calculate usage under VMT. 

Workgroup is parking and sending to subworkgroup. 

Accept with mod and refer to IRR Coordinating Committee as a new (g) for 170.299. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51373 Sec. 170.278 and Sec. 170.279 Comment: These sections on VMT need to address how VMT will be derived for pedestrian and other 

trails, and or transit, ferry and other non-road projects. 

Public 

Comment 

Workgroup
Accept with Modification
Funding
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


PS
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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1337
68
YES
Workgroup 

Text Change 

want tribes to be able to do this activity.  Tribes can do similar acitivities in other areas.  
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51374-General Comment on Flexible Financing Comment: We think the Committee should further consider the ethical/legal implications of 

allowing a current administration to spend funds today that otherwise would have been available to future administrations. In some cases the 

future administration will have different agendas than the current administration. 

Public 

Comment 

Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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pg. 359, B1
35
9
YES
still developing language.
Workgroup 

Text Change 

Arbritation provisions.  waiting for clearance on draft language from federal attorney.  Update 3-24-03:  no agreement on proposed language.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

I. Arbitration Provisions - Subpart H: Comment: It seem appropriate that the arbitration Provisions in 25 CFR Part 900 & 1000 cover any disputes 

under self determination contracts or self governance agreements and that all other disputes would fall under those provisions as currently shown 

in :sec; 170.941 & 952. Therefore, the tribal caucus position is incorrect in that you cannot side step 25 CFR if your dispute is related to a self 

determination contract or agreement. 

Public 

Comment 

Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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P.122, C2
421
77
Workgroup 

Text Change 

No action requested.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

The current, and proposed formula in the Notice, allocates 80% of the total IRR funds to 10% of the federally recognized tribes in the nation. 

Historically, small tribes, especially those in California, have been grossly under funded.The IRR funding formula proposed does not promote 

intermodal transportation. The proposed funding formula in this Notice, will take tribes in Alaska 55 years to fund currently identified projects. 

Alaska is one of the fastest growing states in the nation, with more than 850,000 people. The Tribal Governments in Alaska must have adequate 

transportation funds to meet the challenges imposed by this growth. Alaska has the largest Number of Tribal Governments(229). Some Alaska 

tribes only receive as little as #2 a year for planning, and must wait an average of 10 years for a construciton project to be prioritized. 

Public 

Comment 

Workgroup
Accept Comment
Funding
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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P. 125, C8, 

Emergency 

Transportation 

Situations 

1320
9
YES
Workgroup 

Text Change 

Commentor is asking for: 1) a new seperate 5% takedown for Emergencies/Disaster Program, in addition to HPP 

2) any funds recovered from ERFO be used to replentish the proposed new program. 

The workgroup rejects comment 1) because is was already negotiated and addressed by the HPP. 

The workgroup recommends that comment 2 be rejected because it is outside of the charge of the Neg-Reg. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:cont. cmt 8;Emergency transportation situations should be included within this regulation, but should not be included to the detriment of those 

tribes that do not receive sufficient funds to complete a project. Recommend that a new separate five percent (5 percent) takedown category 

(Emergency/Disaster Projects) be included within the Tribal Transportation Allocation Methodology (TTAM) in addition to the High Priority Projects 

(HPP). Recommend that the funding pool be calculated as 5 percent of the ConstructionProgram. Any of the 5 percent funds not allocated by the 

new category Emergency/Disaster Projects (EDP) by August 1 of the fiscal year would be distributed to the regions using the TTAM Construction 

Program calculation by August 15 of that same fiscal year. Recommend that any funds received from the ERFO program be used to replenish the 

EDP funding set-aside account.Governmental subdivisions of a tribe were authorized to submit projects for selection to the Emergency/Disaster 

Projects program, if and only if the governmental subdivision is authorized to receive and spend Federal Funds. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 
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Sections 272- 

298 

420
13
YES
Workgroup 

Text Change 

Commentor is requesting a change to the ranking process for HPP.  The workgroup believes the request is outside the scope
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.270 - 170.298 Comment: These sections are all an undue burden. The Reg Neg committee in its efforts only modified the existing tilted 

formulations and allowed only minor dollar amounts to try the new concept of IRRHPP. The promulgation of this draft clearly does not meet the 

intent of the authorizing legislation for equitable distribution of funds. Additional steps and processes should be based on the value added concept. 

With a conversion to using the IRRHPP, following value added concepts, the ranking should be done by tribes and reviews or appeals given to the 

IRR Program Coordinating Committee. The end result will probably reduce a central office level of BIA transportation management as was done 

with FHWA regional offices in TEA-21. 

Public 

Comment 

Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

865
OF
1126
P.121, B1 

sections 250 and 

263 

1341
12
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 
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Pinon Chapter is a local government entity of the Navajo Nation Government delegated with authorities to address local community concerns and 

implement local community development including roads improvement; andPinon Chapter is located in the former joint use and has been a host 

community to Navaho Hopi Relocation relocates from other communities causing a tremendous increase in population, which creates a need for 

more and better services such as education, health, social services and community development such as improved roads; andPinon Chapter has 

98% of its community roads that are unpaved becomes impassable and unsafe during inclement weather, and the school buses get stuck in the 

mud and snow with students in the buses; this results in interference with students education and learning. Pinon Chapter and the Navajo Nation 

have the greatest need for road improvements, and the proposed rule in 25 CFR, Part 170, are unfair and is not based on needs.Now therefore be 

it resolved that:Pinon Chapter hereby opposes the proposed rule in 25 CFR Part 170, especially part 170.226, titled IRR Funding Formula.Further 

be it resolved that Pinon Chapter recommends to reinstate the Relative Need Formula, to base funding on needs. 
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Section 267 is a miss cite of the rule.  The recommendation proposes to change the proposed formula as negotiated and is rejected by the 

workgroup. 
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Section 170.267 and 170.278-VMT (vehicle miles traveled)  Use a 20 year projected ADT instead of the proposed current Average Daily Traffic 

(ADT) to compute the VMT. 
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The workgroup rejects the comment as it would require renegotiation of the funding formula.
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Section 170.225-170.236 (Page 51355) - Equity Appropriation Formula - A 70% construction cost factor should be used rather than the current or 

proposed percentages for the formula. 
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