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419
1
YES
Workgroup 

Text Change 

The committee does not believe it is necessary to define the common law term "jurisdiction" in this regulation.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

A. !Jurisdiction! needs to be added into the language. !Jurisdiction! the territorial ranger over which any authority extends.
Public 

Comment 

Sec. 170.001
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 


Agreed
Federal 

Comments 

Tribal 

Comments 
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2
YES
insert "the" in "Department of 'the' Interior"
Workgroup 

Text Change 

Tribes may participate in the IRR program without entering into ISDEAA contracts or agreements.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.2 What is the purpose and scope of this part?The language in the answer to the purpose and scope of this part refers to a uniform and 

consistent rules and funding formula for the Department of Interior in implementing the IRR Program.  Disagrees.  Language needs to be 

incorporated to assert the Indian Self-Determination and Education Assistance Act.  Although there are languages inserted in (b) regarding 

ISDEAA; the purpose and scope of this part needs to be clearly identified.Language that reflect all tribe regarding the re-authorization of TEA 21 

also needs to be consistent under authority, purpose and scope of this part. 

Public 

Comment 

Sec. 170.002
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


Agreed
Federal 

Comments 

Tribal 

Comments 
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7
YES
Change (e)(2) to (f).  Need to look again at "should" or "shall".
Workgroup 

Text Change 

further review necessary regarding "should" or "shall".  Look to see what the full committee sent to the Secretary in the original rulemaking.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.3(d) What is the Federal Government's IRR policy? Comment: Revise paragraph (d) by striking the term "should" and inserting in lieu thereof 

the term "shall" so that the paragraph reads: "The Secretary shall interpret Federal laws and regulations in a manner that facilitates including 

programs covered by this part in the government-to-government agreements authorized under the IDSEAA." Discretionary wording of NPRM 

170.3(d) carries little weight and is not consistent with final sentences of paragraph (e)(2).170.3(e)(2) Liberal Interpretation of Regulations. 

Comment: Move the second and third sentences of paragraph (e)(2) which begin "This part must be liberally construed for the benefit of Indian 

tribes . . ."to a new paragraph (f). It is not appropriate to place it after the first sentence of paragraph (e)(2) which concerns a separate matter on 

the reduction of funding. 

Public 

Comment 

Sec. 170.003
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 


Accept with modification.  in the change to 170.3 (3) place a period "." prior to the inserted language.
Federal 

Comments 

Tribal 

Comments 
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3
YES
Change to A6. "In consultation w/ Indian Tribes," after "implement policies, procedures, and practices".  

Make a global change to replace term "TEA-21" with "federal transportation programs authorized in Title 23, 25, and 49", unless TEA-21 is 

referenced in a historical manner.  Refer to final rule writers. 

Workgroup 

Text Change 

Global change needed.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.3 What is the Federal Government's Indian Reservation Roads Policy Change language to include tribes in development of policies, 

consistent to all federal rules and regulations. 

Public 

Comment 

Sec. 170.003
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
In paragraph (c)(1) change the word "tribal contractor" to "Indian Tribe or Tribal Organization".  Change the question for 170.3 to read "What is the 

federal government's policy with respect to the IRR Program and BIA Road Maintenance?" 

Workgroup 

Text Change 

change to Indian tribe and tribal organization was done for consistency.  Changed question because answer addresses policy for road 

maintenance also. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51358 -Section 1703Comment: (c) (1) It is more appropriate to use "tribal government" instead of "tribal contractor" since this section is on 

policy and (c) is addressing self-determination and self-governance. (d) The first sentence is very unclear suggest changing to explain what is 

being facilitated. Sentence also seems incomplete. 

Public 

Comment 

Sec. 170.003
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

In re-write of 170.3 (a)(3) insert program regulations after IRR where appropriate.
Accept with Federal Language Change  3-28
Federal 

Comments 

Tribal 

Comments 
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YES
Yes.  Only those IRR Program policy and guidance manuals and directives which are consistent with the regulations in this part and 25 C.F.R. 

Parts 900 and 1000 apply to the IRR Program when administered by the BIA. An Indian tribe or tribal organization is not required to abide by any 

unpublished requirements such as program guidelines, manuals, or policy directives of the Secretary, unless otherwise agreed to by the Indian 

tribe or tribal organization and the Secretary, otherwise required by law. 

Workgroup 

Text Change 

consistent w/ policy,  encourage self-det & self gov.; After "Secretary (add) unless otherwise required by law"; Policy encourage self-determination 

and self -governance. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.4 Do other requirements apply to the IRR Program? Comment: Revise the NPRM provision to read as follows: "Only those IRR Program 

policy and guidance manuals and directives which are consistent with the regulations in this part and 25 C.F.R. Parts 900 and 1000 apply to the 

IRR Program when administered by the BIA. An Indian tribe or tribal organization is not required to abide by any unpublished requirements such 

as program guidelines, manuals, or policy directives of the Secretary, unless otherwise agreed to by the Indian tribe or tribal organization and the 

Secretary, otherwise required by law."  See, 25 C.F.R. 900.5. 

Public 

Comment 

Sec. 170.004
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Need to add "or" before "otherwise required by law." in last sentence.  After "unpublished" add "(not published in the Federal Register)"  Strikeout 

re-write added an "s" and an "and" to policy re-write, revised. 

Accept federal recommendation  3-28
Federal 

Comments 

Tribal 

Comments 
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3
YES
Workgroup 

Text Change 

Referred from Policy-There is concern about term fee land and how it applies to lands in Oklahoma.  Want Tech Standards to consider whether to 

delete the word "fee" from the question.   Tech Standards' response is that the comment was to add "nonIndian, fee land and private land" to 

definitions. T/S responds that non-Indian and private land are not mentioned in the rule, so no definition required.  "Fee land" term is in rule, but is 

a legal definition commonly available. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Under 170.6 of the proposed rule, add as distinct and separate definitions, the following: Non-Indian, Fee Land, and Private Land.
Public 

Comment 

Sec. 170.006
Workgroup
Referred to Policy
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 


No action by workgroup indicated.  Appears to be a no action comment.
Federal 

Comments 

Tribal 

Comments 
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2
YES
Workgroup 

Text Change 

we kept the definition of "consultation"  that was included in proposed rule.  Look at comments under 170.100.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

In addition the definition for consultation (s170.6) found in the proposed rules, is more comprehensive than what is found in s450.104 Planning 

Definitions which the states and Metropolitan Planning Organizations are required to comply with. It would be helpful if the definition for 

consultation found in the two different rules were the same. 

Public 

Comment 

Sec. 170.006
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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5
YES
Change definition of "program" to "program means any program, service, function, or activity, or portion thereof."  This is the definition used in 25 

CFR Part 1000. 

Workgroup 

Text Change 

Made consistent with the definition in 25 CFR Part 1000.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Subpart A- USET supports the position that according to TEA-21 the Committee must reconvene to complete the regulation drafting process.  The 

preamble of the proposed rule mentions this, but fails to realize the severity of this issue.  In the past, administrations have advocated the 

constrained interpretations of statutory language in order to advance their own policy decisions even though their interpretation may be in direct 

conflict with the plain wording of the statute and its purpose.  Statutory law requires that statutes are to be interpreted liberally with ambiguous 

provisions for the Indians' benefits.  It is imperative the statutes are read for the benefit of Indian people and not to forward the political agendas of 

whatever administration is in power at the time.An example of this misinterpretation is found in Sec. 170.6 of the proposed rule where the 

department has imposed its own views of contractible PSFA's and inherent federal functions in the language.  The federal view misrepresents the 

plain language of the Indian Self-Determination and Education Assistance Act (23 U.S.C. 202(d)(3) which clearly lays this out. USET endorses the 

definition of the term "program" which is defined as "any program, function, service, activity, or portion thereof" (25 CFR Part 1000). 

Public 

Comment 

Sec. 170.006
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
Change 170.515 by changing the term  "funds" (when it is first used, after the word "BIA")  to "uses", and change the term "systems" (where it is 

first used, after "management") to "funds".   

Define "program management funds" as "IRR program managment funds means those funds authorized by Congress in the annual appropriations 

acts to pay the cost of performing IRR program management activities." 

Workgroup 

Text Change 

Comment is accepted with modification and is covered by the addition of new paragraphs (A(34) and B(64)) that state "other eligible activities 

described in this part" in  Appendix A, subpart B.  Comment addressed by comment in CAT book at page 119, D4. 

Nationwide managment system is adequately explained in 170.514. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Issue  Pg 51359 - Sec 170.6 What are definitions used in this part. Along the same scenario in our last comment page: Clarify and correct this 

deficiency and confusion: There is no language in this proposed rule or Pg 51368 Appendix A to Subpart B Allowable uses of IRR Program Funds 

that matches what is written on Pg 51346 third column in the writeup for; How will the IRR Management Systems be Implemented? A nationwide 

management system will be maintained and implemented by BIA Division of Transportation using IRR Program Management Funds. Questions 

for the answer to the question? Q. Is this a different BIA Requirement. Q. Is the B1A nationwide management system in place currently? Q. What 

is a nationwide management system? Q. Does this nationwide management system include NON IRR inventories? IRR Program Management 

Funds is not written in the Definitions and should be included. The Nationwide Management System is not written in the Definitions and should be 

included. Again, include language in the proposed rule that will allow for Tribe's/Band's to participate "at the Tribe/Band level" in this IRR Program 

Proposed Rule, that would at a minimum, allow them to complete their (must do's) requirements that are written for them to complete. Please 

answer our questions" 

Public 

Comment 

Sec. 170.006
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

Add "and oversight" following "Program Managment" in both places.
Accept with modification. 

Accept Change 170.515 

Accept Federal language change 

Accept with modification.  3-28 

Change the 2nd change to the following: "IRR Program Management Funds means those funds authorized by Congress to pay the cost of 

performing IRR program management activities." 

Federal 

Comments 

Tribal 

Comments 
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YES
Definition of "Rehabilitation" -- delete word "major" throughout definition.
Workgroup 

Text Change 

Because rehabilitation can include minor work or anything in between.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51360, Subpart A, Section 170.6, definition of rehabilitation. Recommend clarifying the meaning of "major work" and "major safety defects" 

by including examples of what would and would not be considered "major". 

Public 

Comment 

Sec. 170.006
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

12
OF
1126
pg. 61, C1
3
9
YES
Workgroup 

Text Change 

The workgroup has reviewed all the definitions.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.6 Definitions. Comment: The NPRM definitions were not and are not consensus definitions. As such, the NPRM definitions should be carefully 

reviewed by the Committee when the NPRM is finalized. 

Public 

Comment 

Sec. 170.006
Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
Workgroup 

Text Change 

Reject because those definitions suggested by commentor are not correct.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Under Section 170.6, "What are definitions used in this part?", add: "Non-Indians means people who are non-enrolled tribal members who live or 

work on and around Indian reservations.Add: Fee land means land whose title is not in trust land status, and is located on Indian reservations, 

subject to state authority and jurisdiction, and not tribal laws and regulations. 

Public 

Comment 

Sec. 170.006
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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1
YES
Workgroup 

Text Change 

The Committee believes there are plenty of examples contained in subpart B and D of the rule that describe the term "government-to- 

government". 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.6 What are the definitions used in this part?Please include the definition and reference source for the term "government-to- 

government". Explain that the definition includes the various levels of government-to government relations i.e. tribal-federal, tribal-state, tribal- 

local, etc. 

Public 

Comment 

Sec. 170.006
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
Workgroup 

Text Change 

Definition of term is not needed for the rule.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Fee-simple landowners need to be included in the definition section of the proposed rules, and/or the Final Rules.
Public 

Comment 

Sec. 170.006
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
Workgroup 

Text Change 

Adequately addressed under the definition of "transportation facilities" alrteady.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51360, Subpart A, Section 170.6, definition of IRR transportation facilities. This definition includes boardwalks, pedestrian paths, and trails. 

Does this mean that these routes are to be included in the IRR inventory, since the IRR inventory is to include all transportation facilities eligible 

for IRR funding? Assuming this is the case, then the IRR Program needs to establish a method of classifying and assigning route numbers to 

these paths, trails and boardwalks. Recommend adding a definition for pedestrian paths, comparable to the definition for public road, that includes 

boardwalks and trails in the definition of pedestrian path. Presumably, not all footpaths should be identified as an IRR transportation facility. 

Therefore, the definition of a pedestrian path should contain some criteria prescribing what routes are eligible to be included in the IRR inventory. 

Public 

Comment 

Sec. 170.006
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
"'federally recognized governmental subdivision of a tribe' means that unit of a federally recognized tribe, which is authorized to participate in the 

IRR activity on behalf of the tribe." 

Workgroup 

Text Change 

The workgroup declined to define "government subdivision" but added a definition for "federally recognized governmental subdivision of a tribe".
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

The term "Government Subdivision" mentioned within the proposed rule needs to be clearly and narrowly defined at section 170.6. a. What 

exactly is a "Government subdivision" of a tribe? 

Public 

Comment 

Sec. 170.006
Workgroup
Accept with Modification
Policy
NO ACTION
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

This definition was left out of the Strikeout version reviewed.
3-28 no change on tribal recommendation 

Tribal caucus does not agree with the change. 

Federal 

Comments 

Tribal 

Comments 
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YES
Workgroup 

Text Change 

Changed definition of "program" already
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Prime examples of the Departments' constrained reading of TEA-21 can be found in their definition of "program" at Sec. 170.6 of 

 the NPRM (p. 51359-360) which appears to exclude non-contractible PFSAs, and in the departments' expansive view of inherently federal 

functions which are not capable of assumption by a tribe or tribal organization. With the exception of inherently federal functions, which by law 

may only be carried out by the Federalgovernment, we agree with the Tribal Caucus and its reading of TEA-21 that: "Notwithstanding any other 

provision of law or any interagency agreement, program guideline, manual or policy directive, all funds made available under this title for Indian 

reservation roads and for highway bridges located on Indian reservation roads to pay for the costs of programs, services, functions, and activities, 

or portions thereof, ... shall be made available ... to the Indian tribal government for contracts and agreements ... in accordance with the Indian 

Self-Determination and Education Assistance Act." 23 U.S.C. 202(d)(3). The Federal view contorts the plain language of the statute under a 

reading the text will not bear.We endorse the Tribal Caucus definition of the term "program" which is defined as " any program, function, service 

activity, or a portion thereof" (similar to the Interior Department's use of the term in 25 C.F.R. Part 1000). 

Public 

Comment 

Sec. 170.006
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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63
Workgroup 

Text Change 

no change requested.  general comment in support of tribal position.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

A. General Issues -Subpart A(Plain words of the statute and canons of construction)(page 51336) Comment: We fully support the Tribal Caucus 

position that the plain words of TEA 21 must inform the participants to the Committee as they reconvene to complete the regulation drafting 

process. The preamble touches on this point at 67 Fed. Reg. 51336, but fails to capture the gravity of the Tribes' concerns. Far too often, federal 

agencies advocate constrained readings of statutory language to advance policy positions at odds with the plain words of the statute and its overall 

purpose. TEA-21 is no exception. Regarding the issues of the BIA's retention of the 6% funding; contractibility; advance funding; contract support 

costs as well as other non-consensus issues which we address below, both the Interior Department and Department of Transportation's narrow 

interpretations of TEA-21 yield results at odds with the plain language of the Act. When coupled with the long established canon of statutory 

construction which requires that statutes passed for the benefit of Indians are to be liberally construed with ambiguous provisions interpreted to the 

Indians' benefit, we find it difficult to accept the BIA's and DOT's apparent misreading or mis-application of select provisions of TEA-21. 

Public 

Comment 

Sec. 170.006
Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
Delete " up to 2%"   "IRR transportation planning funds means the funds made available for Indian reservation roads for each fiscal year under 23 

U.S.C. 204(j) as may be allocated to such tribes for purposes of planning Indian reservation roads." 

Workgroup 

Text Change 

Technical Standards Workgroup will develop a definition for  "IRR transportation planning funds".  We accepted changes proposed to definition of 

"program".  Tech standards response:  delete "up to 2%" 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51360 "IRR transportation planning funds." Comment: strike the parenthetical reading "(up to 2%)" from the definition as the reauthorization 

of TEA-21 may specify a different percentage or method to calculate transportation planning funds for tribes."program." Comment: strike the 

Federal Government's proposed definition of "program" and substitute the Tribal Caucus definition of this term: "Program means any program, 

service, function, or activity, or portion thereof." This definition is consistent with the BIA's definition of "program" under Title IV of the P.L. 93-638. 

See 25 C.F.R. 1000.2. The Departments should support uniform treatment of terms in both the existing Title I, IV and Title V regulations 

implementing P.L. 93-638. The IRR Program is one aspect of contractible and compactible programs operated by the BIA for the benefit of 

Indians. Further discussion of the non-consensus issues are found in Part III herein. 

Public 

Comment 

Sec. 170.006
Workgroup
Referred to Policy
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


No action indicated by workgroup.  Believe this is a recommendation for a global consistent change from the reference to 2% to 23 USC 204 (j) or 

some comparable change.  Accept. 

Federal 

Comments 

Tribal 

Comments 
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YES
Add to definitoin of "Contract" and second sentence that says that "Contract also means a procurement document issued pursuant to Federal or 

tribal procurement acquisition regulations." 

Add definition of "Indian Reservation Road" that is in Title 23: "Indian Reservation Road means a public road that is located within or provides 

access to an Indian reservatrion or Indian trust land or restricted Indian land that is not subject to fee title alienation without the approval of the 

Federal Government, or Indian and Alaska Native villages, groups, or communities in which Indians and Alaskan Natives reside, whom the 

Secretary of the Interior has determined are eligible for services generally available to Indians under Federal laws specifically applicable to 

Indians." 

Delete the definition of "Funding Year" because it is never used thoughout the proposed rule. 

Definition of "IRR transportation facilities" -- delete word "including" prior to "culverts". 

Definition of "Maintenance" -- Same definition as in Title 23 and 170.800. 

Definition of "Rehabilitation" -- replace word "bridge" with "transportation facility".   

Definition of "Relocation" -- change first sentence to read "adjustment of transportation facilities and utilities".  

Add a definition for "Relocation Services" --  "Relocation Services means payment and assistance authorized by the Uniform Relocation and Real 

Property Acquisitions Policy Act, 42 USC 4601 et seq., as amended." 

We are retaining the definition of "rest area" because it is referenced in the proposed rule. 

Workgroup 

Text Change 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51359-Section 170.6Comment- These definitions should be redone since many are not used in the Notice of Proposed Rulemaking. Also, 

many of the definitions are too long and become policy rather than definitions. Definitions should be clear and concise which is what many of 

these definitions are not. We have the following specific comments on these definitions: Act- This definition should be deleted from these 

definitions since it is not used throughout the proposed rule. Compact- The second sentence of this definition is difficult to understand and for a 

definition this is not needed so recommend deletion. Construction- This definition needs to be shortened since it is policy rather than a definition. 

This definition should be re-written to be for transportation facilities and not just highways by changing "highway" to "transportation facility" in the 

first sentence. Construction does not include all of the eight items listed in this definition. Items 1, 3 and 4 are project development activities. If this 

definition is kept as is, we recommend replacing "State" with "Tribal Government".Consultation- This item could be deleted from definitions 

because it is repeated verbatim in Sec. 170.100 (page 51361). Sec. 170.100 also defined the words collaboration and coordination that are not 

repeated in definitions.Construction contract- A construction contract is not a project. Items (1), (2) and (3) are inaccurate and unneeded. This 

definition needs to be rewritten, Contract- We use contracts other than PL 93-638 contracts in the IRR Program. This definition needs to be re- 

written. Design- Suggest deleting part of this definition - "as well as services provided by or for licensed design professionals during the 

bidding/negotiating, construction, and operational phases of the project" since this unneeded for a definition. 

Public 

Comment 

Sec. 170.006
Workgroup
Referred to Policy
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

22
OF
1126
Refer to Tech Standards a request for changing the question in 170.450 so that the question matches the answer.    Tech Standards response: 

Insert "transportation" before "facilities" in the question at 170.450.     Also, ask Tech Standards to define "proposed roads."  Tech Standards 

response:  There is no comment suggesting this change. However, the words "or improvement" should be deleted from 170,460 .  There cannot 

be improvements in something that does not exist. Request Tech Standards to explain what term "proposed" encompasses in 170.460. Also add 

"and currently do not exist" after IRR Program in answer to 170.460.   Does "proposed" include future additions to the inventory or is it talking 

about future roads to be built?   Tech Standards response:  proposed refers to future facilities to be built. 

The remaining comments on definitions are either adequately addressed in other comments or rejected. 

Workgroup 

Comments 


No action was noted, however, workgroup reps indicated that a change had been recommended.  Agree.
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
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pg. 63, C(a)4
378
3
YES
Workgroup 

Text Change 

already changed definition to be consistent with 25 CFR Part 1000.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Subpart A-General Provisions and Definitions :Fed. Reg. p. 51336 ;The Tohono O'odham Nation fully supports the Tribal Caucus position that the 

plain meaning and text of the Transportation Equity Act for the 21st Century ("TEA-21") must guide the Committee as they work toward a Final 

Rule. While the DOI and DOT certainly have administrative and oversight responsibilities with regard to the IRR Program, the plain meaning and, 

therefore, mandate of TEA-21 is that all IRR Program funds be made available to tribes in accordance with the ISDEAA.In this light, the Tohono 

O'odham Nation endorses the Tribal Caucus definition of the term "program" which is defined as "any program, function, service activity, or a 

portion thereof" (similar to the Interior Department's use of the term in 25 C.F.R. Part 1000). In contrast to the unnecessarily restrictive Federal 

Caucus text, this definition is essential to fully implement the TEA-21 by recognizing broad tribal ability to fully assume IRR-related 

responsibilities. 

Public 

Comment 

Sec. 170.006
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

24
OF
1126
pg. 67, D4
1369
28
YES
Workgroup 

Text Change 

Administrative Functions are listed in section 170.600-601.  Eligibility for Staffing/Personnel funding and program supplies are addressed in 

170.939. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

ISSUE  Pg 51359 - Sec 170.6 What are definitions used in this part. Comments We constantly find throughout the proposed rule, that word/words 

are; not defined, missing, not included with other, not explained, very weak and no explanations for them. They are pointed out as we find that 

word/words needs defining and included into the applicable Part(s)/Subpart(s)/Section(s). Example No proposed rule language period; to justify 

using the IRR Program fundings involved in this proposed rule, that would enable Tribe's/Band's to perform and carry out and (must do's) 

requirements of this proposed rule, i.e. like staffing personnel, office, IRR Transportation Planning Department, program supplies, etc., to include 

the OMB's that govern the uses of Federal Funds, let alone the PL 93-638 requirements and additional BIA requirements" A Tribe/Band would 

have to stretch the limits of a Audit finding, and the PL 93-638 requirements to provide what comments is provided by us in order spend monies 

on the above in this Section.There is no language in this proposed rule or Pg 51368 Appendix A to Subpart B Allowable uses of IRR Program 

Funds that matches what is written on Pg 51346 third column in the writeup for; How will the IRR Management Systems be Implemented? 

Suggestions Administrative Functions should be defined and included in the definitions and elsewhere as needed.Nothing is mentioned in the 

definitions for what IRR Program Funds entails and what the structure of a chart/diagram would like. This should be done and would eliminate allot 

of confusions amount the readers when it comes to the different Fundings within the Main IRR Program Funds. Along this same line, we have 

previously pointed out many Definitions and Meanings that should be included in this section and in others. i.e. IRR Project/Project(s), IRR. 

Program, 2% Transportation Planning, Transportation Planning, Project PI Program Planning, Planning in general"(cont comment #29) 

Public 

Comment 

Sec. 170.006
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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pg. 64, C(a)6
3
65
YES
Workgroup 

Text Change 

Change Program definition to tribal caucus definition.  170.6  Already addressed.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Public 

Comment 

Sec. 170.006
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Expand on definition of a housing cluster.  Add geographic definition of a housing cluster (i.e. within close proximity of eachother) 

Writers need insert in definitions 170.6, "tribal" between IRR and transportation planning.  This is consistent with global change for tribal 

transportation planning. 

Adding "(i.e. within close proximity of each other)" is acceptable  3-28
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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pg. 65, D2
27
11
YES
Delete "up to 2%" from definition for IRR transportation planning funds.
Workgroup 

Text Change 

Tech Standards is handling the definition of "IRR transportation planning funds."  Already addressed definition of NBI and rehabilitation.  We 

deleted definition of "TIP".  Tech Standards response is to delete "up to 2%" in definition. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.6 Definitions -The definition for "IRR transportation planning funds" on page 51360 is clearly a reference specifically to 2 percent tribal 

transportation planning from 23 U.S.C. 204j. Since IRR transportation planning funds can come from construction funds as well as from the 2 

percent funds, we recommend changing the term to be defined specifically to the 2 percent: delete IRR and insert 2 percent to become "2 percent 

tribal transportation planning funds"-NBI definition does not include Bridge. Recommend adding bridge to become: "...national bridge 

inventory...."-Rehabilitation is identified as a "bridge" term. "Rehabilitation is identified in :sec;170.142 in a reference for IRR housing access 

roads. Need to add transportation facilities. Recommend adding transportation facility to become: "...integrity of a bridge or transportation 

facility...."-Transportation Improvement Program (TIP) though this definition is correct it more commonly refers to the State TIP (STIP) a better 

term to define would be the IRR TIP. Many of our tribes are not associated with metropolitan areas so there isn't a consistency issue. Recommend 

ending sentence after project and adding For those locations that are within a metropolitan area, the TIP must be, to become: "...projects. For 

those locations that are within a metropolitan area, the TIP must be consistent with the metropolitan transportation plan." 

Public 

Comment 

Sec. 170.006
Workgroup
Referred to Policy
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


No action indicated by workgroup.  Believe this is a recommendation for a global consistent change from the reference to 2% to 23 USC 204 (j) or 

some comparable change.  Accept. 

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Pg. 71, D1
390
3
Workgroup 

Text Change 

Same as C(c)1 above, 100
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.100 The Terms and definitions for "Consultation, Cooperation, and Coordination" in 23 CFR 450.104 should be used for this NPRM. 

This will avoid unnecessary confusion and require Indian tribal governments to use the same terms and definitions as State DOTs and MPOs 

:Metropolitan Planning Organizations;. The term "collaboration" is not used in these rules and is not needed here if these three terms are used. 

The definition for "collaboration" in this NPRM is almost verbatim of the definition for "cooperation" in 23 :CFR; 450.104. Additional, inconsistent 

language would only lead to confusion. 

Public 

Comment 

Sec. 170.100
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Pg. 71, C(c)1 

Same as pg69 

1239
2
Workgroup 

Text Change 

Reject because felt that terms consultation, collaboration, and coordination as defined were stronger concepts.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.100Consultation means government-to-government communication in a timely manner by all parties about a proposed or contemplated 

decision in order to:(1) Secure meaningful tribal input and involvement in the decision making process; and(2) Advise the tribe of the final decision 

and provide an explanation.This definition conflicts with that used in 23 CFR 450A, Section 104, which is as follows:Consultation means that one 

party confers with another identified party and, prior to taking action(s), considers that party's views.Coordination means sharing and comparing by 

all parties in a timely manner of transportation plans, projects, and schedules of one agency to related plans, programs, projects and schedules of 

other agencies and adjustment of :plans;, programs, projects, and schedules of optimize the efficient and consistent delivery of transportation 

projects and services. 

Public 

Comment 

Sec. 170.100
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Pg. 71, D2
1239
3
Workgroup 

Text Change 

Same as C(c)1 above, 100
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:continued from comment 2;This definition conflicts with that used in 23 CFR 450A, Section 104 which is as follows:Coordination 

 means that comparison of the transportation plans, programs, and schedules of one agency with related plans, programs, and schedules of other 

agencies or entities with legal standing, and adjustment of plans, programs and schedules to achieve general consistency.These two examples of 

conflicts between definitions are offered to better demonstrate the need for all agencies (State, federal and tribal) to develop common definitions. 

Public 

Comment 

Sec. 170.100
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Pg. 72, D3
368
2
Workgroup 

Text Change 

Same as C(c)1 above, 100
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.100 What does "construction, collaboration, and coordination" mean? It is understood that the definition of "consultation" used in this 

section clearly indicates the intent of incorporating tribal concerns into the rules for implementing the IRR Program. However, this term should also 

incorporate the concern that other governments be allowed equal opportunity for consultation in the IRR Program processes particularly with 

regard to development of the Tribal Long-Range Transportation Plan, development of the IRR Transportation Improvement Program, and 

implementation of regionally significant projects. Therefore, it is recommended that the term "consultation" in this Section be more generally 

defined and be revised as follows:"(a) Consultation means government-to-government communication in a timely manner by all parties about a 

proposed or contemplated decision in order to secure meaningful input and involvement in the decision-making process, and to advise all parties 

of the final decision and provide an explanation;" 

Public 

Comment 

Sec. 170.100
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Pg. 71, A2
1350
1
No change in text.
Workgroup 

Text Change 

Reviewed, no action required. Rule clarifies what consultation means in 170.100. Process will vary from state to state, and states need to consult 

170.100 in developing a process. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

The proposed rule does not identify how best to consult with each tribe. Further clarification for the appropriate process would be helpful.
Public 

Comment 

Sec. 170.100
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Pg. 72 C(c)1
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16
YES
Workgroup 

Text Change 

No change required.  Adequately addressed in pg 72, D3.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.101 What is the IRR Program consultation and coordination policy?  Comment: The list is not all inclusive and the answer should state 

this. 

Public 

Comment 

Sec. 170.101
Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Pg. 72, D1
8
3
No change in text.
Workgroup 

Text Change 

Forward to the management systems docket (FHWA-99-4968) to be considered by the FHWA.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Though a minor point, our experience with :section; 170.101 (a) is that Tribal law enforcement authorities have neglected to report crashes to the 

state system, thus hindering diagnosis of corridors needed for improvement. Language needs to be added obligating collaboration/reporting of 

crash information to the state to foster necessary improvements. 

Public 

Comment 

Sec. 170.101
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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20
YES
After "when" add ";undertaking the following or similar or related activities"
Workgroup 

Text Change 

Text change.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.101. The list of activities is not an exhaustive list. We recommend acknowledging this by adding the following term after the word "when" 

and before the colon: "undertaking the following or other related activities." 

Public 

Comment 

Sec. 170.101
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

Federal Caucus agrees with Tribal Caucus change,  Change to read:  ";undertaking the following similar or related activities"
Tribal Caucus accepts with modification. Remove unneeded "or" from text change.
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Pg. 72, D2
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4
YES
Workgroup 

Text Change 

No change required.  Adequately addressed in pg 72, D3.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.101 What is the IRR program consultation and Coordination Policy?  This is not a complete list and recommend language changes or 

inserting language "not limited to" 

Public 

Comment 

Sec. 170.101
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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1337
14
YES
No change necessary.
Workgroup 

Text Change 

Term "promote" is more proactive.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51361-SectIon 170.103 Comment[ (b) We recommend replacing !Promote! with !Support! to be more definite. 
Public 

Comment 

Sec. 170.103
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

37
OF
1126
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3
12
YES
No change necessary.
Workgroup 

Text Change 

Covered in other sections of regulations.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.105(b) Provision of technical assistance. Comment: This section should cross-reference the provisions of Title I and Title 

V regulations of P.L. 93-638 which require the Interior Department to provide technical assistance to a tribe interested in assuming a program, 

function, service or activity pursuant to P.L. 93-638 (e.g., 25 C.F.R. 900.7; 25 C.F.R. 900.120; 25 C.F.R. 900.122(b)(1); 25 C.F.R. Subparts C and 

D). 

Public 

Comment 

Sec. 170.105
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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15
YES
No change necessary.
Workgroup 

Text Change 

Look at consistent language for "IRR". With regard to 170.105, workgroup believes that language in proposed rule is consistent with P.L. 93-638.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51361-Section 170.105Comment: In the first sentence of the answer "to determine tribal preferences" is not applicable. We recommend 

changing this first sentence to- "Yes, before using IRR Program funds for any project, the Secretary must consult with any affected tribe or tribal 

organization to solicit tribal input to the greatest extent feasible concerning all aspect of the project or program." (a) We believe notifying a tribe of 

the allocation of funds for any phase of an IRR project is unnecessary and only adds unneeded administrative burden. Therefore, we recommend 

deleting "any phase of". 

Public 

Comment 

Sec. 170.105
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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2
YES
Change (e) "USDA Rural Development funds" And include a reference under item (h) to FTA and FHWA.
Workgroup 

Text Change 

Accept because there was a change in the program name.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.106 - What funds are available for consultation activities?Item (e), "Community Development Administration" does not refer to any 

agency or program of the federal government of which we are aware. In reviewing the other agencies listed in this section, we suggest that this 

particular item should read "USDA Rural Development funds. "Furthermore, we recommend under item (h) that you include reference to 

transportation planning funds available from the Federal Transit Administration (FTA) in addition to those available from FHWA. 

Public 

Comment 

Sec. 170.106
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Pg. 75, C(c)1
19
4
YES
Change to language of C2. Change que to strike out "and tribal organizations"See C1 above
Workgroup 

Text Change 

Reject C(c)1 because it puts burden on tribes to consult, and burden has been placed on state to consult with tribes.  Reject D1 for same reason.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.107. This section should be deleted and replaced with a description of when and how tribes and Indian tribal governments, tribal 

organizations, and the Bureau of Indian Affairs (BIA) must consult with State DOTs during the development of the IRR Transportation 

Improvement Program (TIP). How and when the State DOTs consult with Indian tribal governments, Federal agencies, local governments, MPOs, 

public and private transportation providers, operators of major intermodal terminals, and multi-state businesses in developing the Statewide 

Transportation Improvement Program are already defined by 23 USC 134 and 135 and the regulations 23 CFR 450. The proposed rule incorrectly 

indicates that there must be a fully "coordinated" transportation planning process with the States and the Indian tribal governments. The 

regulations 23 CFR part 450 require a "consultation" process between the States and the Indian tribal governments. Additional, inconsistent 

language would only lead to confusion. 

Public 

Comment 

Sec. 170.107
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Tribal organizations needs to be changed in the 1st sentence to tribes, and struck from the last sentence.  Actually second to the last sentence.
We prefer the Tribal Caucus recommendation.  3-28 

Agree with modification, see D1 

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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4
YES
Workgroup 

Text Change 

Addressed in text for comment for Section 108 on pg. 76, C(a)1.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.107 and 170.108 refer to federal regulations requiring State, Metropolitan Planning Organizations (MPOs), Regional Planning 

 Organizations (RPOs) and local governments to consult with tribal organizations and the BIA when planning transportation programs and projects. 

Similar requirements do not exist requiring tribal organizations to consult with the states, MPOs, RPOs or local governments. Language requiring 

similar action by tribal organizations would be helpful to the overall planning effort and would assure consideration of tribal interests by all adjacent 

governments and agencies. At the very least, language should be included that requires the BIA, on behalf of their respective tribal organizations, 

to consult with the State, MPOs, RPOs, and local governments during the development of Long Range Transportation Plans and Indian 

Transportation Improvement Programs. 

Public 

Comment 

Sec. 170.107
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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4
YES
Change que to strike out "and tribal organizations"
Workgroup 

Text Change 

Change is consistent with the law.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.107 When must State governments consult with tribes and tribal organizations?This Section is not consistent with the language used 

in 23 USC 134 and 23 USC 135 (d), (e) and (f), and 23 CFR Part 450.208, 450.210, 450.214, and 450 216.The term "tribal organizations" is not 

included in the specific language and should be deleted from this Section. 

Public 

Comment 

Sec. 170.107
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Tribal organizations needs to be changed in the 1st sentence to tribes, and struck from the last sentence.
We prefer the Tribal Caucus recommendation.  3-28 

Agree with modification, see D1 

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

43
OF
1126
Pg. 75, C2
368
5
YES
Change to language of C2. Change que to strike out "and tribal organizations"See C1 above
Workgroup 

Text Change 

Reject C(c)1 because it puts burden on tribes to consult, and burden has been placed on state to consult with tribes.  Reject D1 for same reason.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.107 When must State governments consult with tribes and tribal organizations? Revision is needed to correctly describe the 

requirements for State Governments to coordinate, cooperate, and consult with tribal governments. Clarification should be incorporated into this 

Section which reflects that:1. States are to consider the concerns of and coordinate with tribal governments when carrying out the Statewide 

Transportation Planning Process; and,2. States are to consult and cooperate with tribal governments and the Secretary of the Interior when 

developing the Statewide Long-Range Transportation Plan; and,3. States are to consult and cooperate with tribal governments and the Secretary 

of the Interior when developing the Statewide Transportation Improvement Program.Such clarification would confirm acknowledgement of mutual 

understanding of the existing USDOT-FHWA regulation language and processes. 

Public 

Comment 

Sec. 170.107
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Tribal organizations needs to be changed in the 1st sentence to tribes, and struck from the last sentence.
We prefer the Tribal Caucus recommendation.  3-28 

Agree with modification, see D1 

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

44
OF
1126
Pg. 76, D1
5
2
YES
Change to language of C2. Change que to strike out "and tribal organizations"See C1 above
Workgroup 

Text Change 

Reject C(c)1 because it puts burden on tribes to consult, and burden has been placed on state to consult with tribes.  Reject D1 for same reason.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.107 When must State governments consult with tribes and CDOT recommends changing the proposed language in this section by first 

addressing the "fully coordinated transportation planning process" requirement in 23 CFR 450.210 and then specifically addressing the long-range 

transportation plan and STIP :23 USC 135; as follows:FHWA Docket No. FHWA-2002-12229To the extent possible, each State, in cooperation 

with participating organizations, such as MPOs, and Indian tribal governments, shall provide for a fully coordinated process for plans, such as the 

state transportation plan and priorites for transportation projects, such as the STIP. With respect to each area of the state under the jurisdiction of 

an Indian tribal government, the long-range transportation plan and the STIP shall be developed in consultation with the tribal governments. 

Public 

Comment 

Sec. 170.107
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

Tribal organizations needs to be changed in the 1st sentence to tribes, and struck from the last sentence.
We prefer the Tribal Caucus recommendation. 3-28 

Agree with modification, however recommend additional modification.  Do not change question.  Insert into the answer prior to tribal organization 

"tribes and" 

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

45
OF
1126
Pg. 76 C(a)1
19
5
YES
Add "Indian tribes" after "municipal governments".
Workgroup 

Text Change 

Addressed in text for comment on pg. 76, C(a)1.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.108. This section should be deleted and replaced with a description of when and how Indian tribal governments must consult with MPOs 

in developing the IRR TIP. How and when the MPOs consult with Indian tribal governments in developing the TIP is already defined by 23 USC 

134 and 135 and the regulations 23 CFR part 450. Additional, inconsistent language would lead to confusion at best and delay in advancing 

needed projects at worst. 

Public 

Comment 

Sec. 170.108
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

Workgroup included new 108(a) and is agreed to. 

Federal Caucus disagrees with Tribal Caucus comments for modification to 108. 

3-28 this didn't make it into original merged document for federal consideration. 

Tribal caucus accepts with modification 

Delete from "yes through the end of b) ....transportation improvement programs." 

on the final paragraph. delete "also" after 'consult' insert "on regionally significant transportation matters"  delete the "s" from 'states' after 'state' 

delete" metropolitan oranizations, rural planning organizations," and insert after 'state' "and"  delete everything after ' local governments' 

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

46
OF
1126
Pg. 76, D1
5
3
YES
Workgroup 

Text Change 

Addressed in text for comment on pg. 76, C(a)1.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.108 Should planning organizations and local governments consult with tribal governments when conducting planning for transportation 

projects?CDOT recommends changing the proposed language in this section to address when tribal governments should consult with MPOs, rural 

planning organizations, and local governments as these proposed rules pertain to the IRR Program. CDOT also recommends the proposed rules 

contain a definition for the term "rural planning organizations". 

Public 

Comment 

Sec. 170.108
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

47
OF
1126
pg. 78, D1
123
4
YES
Workgroup 

Text Change 

Addressed in text for comment on pg. 76, C(a)1.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Public 

Comment 

Sec. 170.108
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

48
OF
1126
Pg. 77, A1
1337
16
YES
Workgroup 

Text Change 

The rule as drafted reflects tribal and Secretarial concern to protect cultural and religious sites, along with natural resources.  The rule provides 

one example of an adverse effect. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51362-SectIon 170.110 Comment: (b)(2) Creating excessive access is not adverse, The author of this example must have had something in 

mind so we recommend this be clarified and changed accordingly. 

Public 

Comment 

Sec. 170.110
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

49
OF
1126
pg. 77, C(a)1
19
6
YES
Workgroup 

Text Change 

This provision is only intended to be informational and only addresses activities between governments and not individuals.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.110 and :sec; 170.111. These subsections should be deleted. The State DOTs and MPOs must comply with the Title VI of the Civil 

Rights Act of 1964 and the Title VI assurance executed by each State under 23 U.S.C. 324 and 29 U.S.C. 794 which ensures that no person shall, 

on the grounds of race, color, sex, national origin, or physical handicap, be excluded from participation in, be denied benefits of, or otherwise 

subjected to discrimination under any program receiving Federal assistance from the United States Department of Transportation. The State and 

MPO must also comply with NEPA to protect natural resources in implementing its transportation programs. This rule is unnecessary since other 

rules and laws are already enacted to prevent discrimination and protect natural resources of Indian tribal governments. Additional, inconsistent 

language would only lead to confusion. 

Public 

Comment 

Sec. 170.110
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

50
OF
1126
pg. 77, C(a)1
19
6
YES
Workgroup 

Text Change 

Comment is outside the scope of this rulemaking.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.110 and :sec; 170.111. These subsections should be deleted. The State DOTs and MPOs must comply with the Title VI of the Civil 

Rights Act of 1964 and the Title VI assurance executed by each State under 23 U.S.C. 324 and 29 U.S.C. 794 which ensures that no person shall, 

on the grounds of race, color, sex, national origin, or physical handicap, be excluded from participation in, be denied benefits of, or otherwise 

subjected to discrimination under any program receiving Federal assistance from the United States Department of Transportation. The State and 

MPO must also comply with NEPA to protect natural resources in implementing its transportation programs. This rule is unnecessary since other 

rules and laws are already enacted to prevent discrimination and protect natural resources of Indian tribal governments. Additional, inconsistent 

language would only lead to confusion. 

Public 

Comment 

Sec. 170.111
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

51
OF
1126
Pg. 77, D1
5
5
YES
Workgroup 

Text Change 

We reviewed the comment, and reject because the workgroup feels that terms consultation, collaboration and coordination, as defined in this rule, 

are stronger concepts. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.112 How can tribes and state and government agencies enhance consultation, collaboration, and coordination? CDOT recommends 

changing the proposed language as follows: "Tribes and state and federal Government agencies may enter into intergovernmental Memoranda of 

Agreement (MOA) to streamline and facilitate consultation, collaboration cooperation, and coordination as defined in 23 CR 450.104." This would 

provide consistency between the proposed IRR Program rules and existing rules pertaining to transportation planning and programming activities. 

Public 

Comment 

Sec. 170.112
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

52
OF
1126
Pg. 77, D2
390
6
YES
Workgroup 

Text Change 

We reviewed the comment, and reject because the workgroup feels that terms consultation, collaboration and coordination, as defined in this rule, 

are stronger concepts. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.112 The term "collaboration" should be replaced with "cooperation" and the following should be added to the end of the sentence: 

"as defined in 23 CFR 450.104". The definition of "collaboration" in this NPRM is almost verbatim to the definition of "cooperation" in 23 CFR 

450.104. In addition, MDOT feels that Indian tribal governments, State DOTs and MPOs :Metropolitan Planning Organizations; should use the 

same terms and definitions in the planning process and eliminate the potential for confusion. 

Public 

Comment 

Sec. 170.112
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
1126
pg. 80, D6
1337
18
YES
add "program" after IRR in que; changed heading to state "Eligible Uses of IRR Program Funds".
Workgroup 

Text Change 

need to check on equipment prohibition
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51362-Sec. 170.114 Comment: Insert Program between "IRR" and "funds" in the Question and in the first sentence of the Answer.
Public 

Comment 

Sec. 170.114
Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

54
OF
1126
pg. 80, D5
422
4
YES
Add "or in this part" to the end of 170.115(f).
Workgroup 

Text Change 

Already addressed issue related to "indirect costs". 

Added "or in this part" to make sure we are including those equipment purchases that are allowable under this part.   

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

I do not support :sec;170.114 as proposed and the list included in Appendix A to Subpart B dealing with allowable uses of IRR funding. The list of 

allowable uses in Appendix A does not include "indirect cost" in relation to non-construction administrative functions. Also, the list does not identify 

"equipment purchases" in connection with administering the IRR program. These items should be included in the list of allowable uses in the final 

regulation. 

Public 

Comment 

Sec. 170.114
Workgroup
Accept with Modification
Policy
NO ACTION
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

55
OF
1126
pg. 79, D4
38
21
YES
add to appendix A(a)&(b) "indirect general and administrative costs," as defined in 23 CFR Part 140.
Workgroup 

Text Change 

indirect costs are meant to be an eligible activity
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.114. This provision refers to Appendix A of Subpart B regarding the allowable uses of IRR funding. The list in Appendix A does not 

include "indirect costs" in relation to non-construction administrative functions.  The final regulation should include this as an allowable. 

Public 

Comment 

Sec. 170.114
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

56
OF
1126
pg. 79, D3
1231
38
YES
Workgroup 

Text Change 

Rejected because subsequent guidance is authorized in section 170.114 in Appendix A of Subpart B.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.114 What activities may be funded with IRR funds? This provision references "prior" guidance, but not subsequent guidance. We 

recommend either striking the word "prior" or modifying the provision so it reads "prior or subsequent". 

Public 

Comment 

Sec. 170.114
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

57
OF
1126
pg. 79, D2
1232
37
YES
change subheading to state "Eligible uses of IRR Program funds"
Workgroup 

Text Change 

makes intent of provision more clear
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Subheading above proposed section 170.114.  This subheading currently reads "Eligibility for IRR Funding." Because this subsection deals with 

what may be funded and not who may administer such funding, we recommend changing the subheading to "Eligible Uses of IRR Funding." 

Public 

Comment 

Sec. 170.114
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

58
OF
1126
pg. 78, D1
3
13
YES
Global word change is needed throughout the rule by adding "program" after "IRR." 

Workgroup 

Text Change 

Rejected request to add term "subsequent" because have authorized subsequent guidance in paragraph (c) of Appendix A to Subpart B. 

Comment in second paragaph has already been addressed in other parts of the rule (170.4). 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.114 What activities may be funded with IRR funds? Comment: Add the phrase "subsequent or prior unpublished" in the introduction to this 

section so the proviso reads: "Notwithstanding any subsequent or prior unpublished guidance, IRR funds may be used If the Interior Department 

were to issue a "guidance," subsequent to the promulgation of final regulations altering eligible activities which may be financed with IRR funds, 

such guidance could violate the requirements of 25 C.F.R. 900.5 which provides: Except as specifically provided in the :Self-Determination; Act, 

or as specified in subpart J : an Indian tribe or tribal organization is not required to abide by any unpublished requirements such as program 

guidelines, manuals, or policy directives of the Secretary : Interior;, unless otherwise agreed to by the Indian tribe or tribal organization and the 

Secretary, or otherwise required by law. The development of IRR program policies and procedures by the IRR Program Coordinating Committee 

under section 170.173(a)(2), must be harmonized with the requirements of 25 C.F.R. 900.126 which permits an Indian tribe or tribal organization to 

develop tribal construction procedures, standards and methods so long as such standards are "consistent with or exceed applicable Federal 

standards." In such instances, the Tribal standards "shall" be accepted by the Secretary of the Interior. Id. The NPRM should reflect this. See, e.g. 

NPRM, 170.464; 170.472; and 170.514 (51387, 51390) (tribes may propose road and bridge design and construction standards and management 

systems which are consistent with or exceed applicable Federal standards). 

Public 

Comment 

Sec. 170.114
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

59
OF
1126
pg. 81, D2
40
12
YES
add to appendix A (b) "replacement of low-water crossings regardless of length" as an eligible activity
Workgroup 

Text Change 

really referencing section 114.  allowing as an eligible activity is consistent with 23 USC 144.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Recommend following addition to allowable uses of IRR Program Funds; USC Title 23, 144, Page 106. Allows bridges to replace low-water 

crossings regardless of length. 

Public 

Comment 

Sec. 170.115
Workgroup
Accept with Modification
Policy
NO ACTION
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

60
OF
1126
pg. 80, C(c)1
38
22
YES
delete "repairing bridge joints"; and change "cyclical" to "routine"; delete  "including patching or marking pavement"
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.115 The proposed text states that cyclical maintenance activities are not eligible uses for IRR program funds. We believe tribes should 

be given greater flexibility to allocate IRR program funds for certain maintenance activities in order to protect their investment in existing roads 

and to make more efficient use of roads construction dollars. 

Public 

Comment 

Sec. 170.115
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Need to add "such as" after "Routine maintenance work;" in (a).
Tribal Caucus is OK with Federal recommendation  3-28
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

61
OF
1126
pg. 80, A1
415
4
YES
Workgroup 

Text Change 

Adequately addressed in committee's other revisions.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.115 What activities are not eligible for IRR Program funding?  Comments: This item must be explained in detail as many tribes and 

regions currently use IRR funds to purchase equipment for the planning, design, and construction of IRR facilities. 

Public 

Comment 

Sec. 170.115
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

62
OF
1126
pg. 81, D1
3
14
YES
new text:  (g) The condemnation of land for recreational trails. 

Workgroup 

Text Change 

strike current language of (g) and insert language prohibiting the condemnation of land for recreational trails.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.115 What activities are not eligible for IRR Program funding? Comment: While tribes may agree with the NPRM provision that IRR funds 

should not be used to develop trails as provided in 23 U.S.C. 206(g), the TEA-21 prohibition applies to states and not Indian tribes which are not 

included in TEA-21's definition of "state." We recommend that a provision be added to the NPRM which states that: "Unless expressly referenced 

in the IRR Program regulations, TEA-21 provisions, otherwise applicable to states, do not apply to Indian tribes assuming IRR programs, 

functions, services and activities under P.L. 93-68." 

Public 

Comment 

Sec. 170.115
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
1126
pg. 82, B1
35
2
YES
For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

Addressed.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

B. Eligibility - Subpart B:Comment: We disagree with the assumption that the IRR coordinating committee would have such expertise or authority 

under Title 23. It also appears that the tribal caucus would rather take the money and run than to make sure that the proposed use is "legal" first 

then where does that leave the program's integrity? The recourse taken by FHWA for illegal uses of IRR funds is to withhold funds the following 

year and surely the tribes and BIA do not want this right? This is a near sighted approach to solving a simple problem that rarely comes up in the 

IRR program. We recommend 

 to leave the section as currently written in :sec; 170.116 by keeping everyone "legal". 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
1126
pg. 85, C(c)3
1233
15
YES
For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

Supports tribal view.  Workgroup made all the revisions it could agree on.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.116 How can a tribe determine whether a new proposed use of IRR funds is allowable?Comment: We object to the requirement that a tribe 

that proposes a new use of IRR program funds must submit a request to both the BIA and FHWA. We support the Tribal Caucus's rationale and 

proposed regulatory text found on page 51336 of the NPRM and recommend that the Administration's proposed text be deleted.The 

Administration's proposal in 170.116 is contrary to other Administration efforts to streamline Federal regulations and permit non-Federal entities to 

administer programs from multiple agencies without numerous and often contradictory regulatory requirements. See, e.g., 0MB implementation of 

the Federal Financial Assistance Management Improvement Act of 1999, 67 Fed. Reg. 52544 (Aug. 12, 2002) and our further discussion of this 

non-consensus issue in Part III herein. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
1126
pg. 86, C(c)5
422
5
YES
For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

Workgroup made all revisions that agreed on regarding this issue. already addressed in another comment.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

I do not support :sec;170.116 as proposed. This section describes the process for determining if a proposed new use of IRR funds is allowable. By 

allowing some determinations to be made by the Federal Highway Administration (FHWA) and others made by the Bureau of Indian Affairs (BIA) 

could lead to inconsistent decisions between both agencies. Secondly, the existing appeals process under the ISDEAA does not in itself apply to 

the FHWA. This could create a "black hole" for determinations made by the FHWA, which may leave tribes with no recourse to reverse the 

determination. And third, this section poses a negative impact on Indian tribes with respect to redesign and reallocation authority available under 

the ISDEAA. The final regulation should reflect that the Secretary of Interior makes these determinations. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

No change required.  The w;orkgroup feels a list is needed.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51362-Sec. 170.116 Comment: We suggest deleting Section 170.116 since a significant amount of time and effort has been committed to 

developing a list of eligible program activities and these are in Subpart B. How can a proposed use be such if it is already authorized by 25 United 

States Code? Also, how can a proposed use be such if it is in 23 United States Code? 

Public 

Comment 

Sec. 170.116
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Subpart B - USET supports the Tribal view on the eligible uses of IRR funds (See 67 Fed Reg. At 51336-51337).  The FHWA should not have veto 

power over tribally-assumed IRR programs.  USET agrees that the BIA's express statutory authority to approve projects independent of the FHWA 

also affords the BIA the ability to determine whether a proposed project is permissible. While USET feels the BIA does have this ability, we also 

believe that strict time-lines (45 days) must be enforced on the amount of time the BIA has to respond to a tribe regarding a proposed project.  In 

the past tribes have waited for indefinite amounts of time which places additional burdens on tribes trying to provide adequate transportation 

programs.  The Tribal view also makes clear that an Indian tribes' ability to redesign IRR Programs and reallocate funds is authorized under P.L. 

93-638 and should not be diminished by the final rule.  No provision of federal law requires Tribes to obtain the approval of the FHWA in advance 

of reprogramming or reallocating IRR Program funds when done consistent with P.L. 93-638. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

Workgroup agreed with recommendation to include paragraph (f) of the tribal caucus view does not belong in this question and answer at 170.116. 

Commentor supports the tribal view regarding this matter, which is a disagreement item.  

The remaining comments have been addressed. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

B. Eligibility - Subpart BThe standard for reviewing and processing an Indian tribe's proposed use of IRR funds must be consistent with both TEA-2 

1 and the ISDEAA, including the authority of Indian tribes to redesign and reallocation federal programs and funding administered through self- 

determination contracts and self-governance agreements. As described below, the tribal proposal (NPRM pages 5 1336-337) is consistent with 

both TEA-21 and the ISDEAA, and the federal proposal (proposed section 170.116) is not. Thus, we support the Tribal Caucus proposed 

regulatory text included in the preamble to the proposed rule.The federal proposal would create unnecessary and burdensome requirements and 

create in FHWA extra-statutory authority, all contrary to the ISDEAA. The federal proposal would grant the FHWA essentially a veto that could be 

exercised at whim over an Indian tribe's redesign and reallocation authority in its administration of the IRR program under a self- determination 

contract or self-governance agreement, even though the FHWA is not a party to such an agreement. Moreover, the BIA has the authority under 

TEA-2 1 to approve IRR Projects assumed by Indian tribes under self-determination contracts and self-governance agreements independent of the 

FHWA, notwithstanding the general policy statements contained in 49 U.S.C. :sec; 101(b). The BIA's express statutory authority to approve 

projects independent of FHWA carries with it the ability to determine whether a proposed use of funds for a project is permissible. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

No change required.  Adequately covered by Appendix A
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

I would like to recommend the BIA Education Schools be inserted as a qualifying entity for funding under the Indian Reservation Roads 

specifically for (1) paving of school campus streets and parking areas, (2) paving of access roads to schools, and (3) bus routes. Also, to be 

inserted into the formula and calculations of the overall funding criteria. 

Public 

Comment 

Sec. 170.116
Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 

Comments 
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For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

See other revisions already made by the Workgroup.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

B. Eligibility-Subpart B On the issue regarding what federal entity issues a determination on the eligibility of IRR program funds for a proposed 

new use by a tribe administering such funds pursuant to an ISDEAA agreement, we agree with the tribal view-that the Bureau of Indian Affairs 

(BIA), not the Federal Highway Administration (FHWA), holds that responsibility. When an Indian tribe assumes IRR program activities under an 

ISDEAA, that agreement is an intergovernmental agreement with the United States executed by the Secretary of Department of the Interior (DOI). 

Pursuant to 23 U.S.C. :sec; 203, the Secretary of the DOI (and, thus, BIA) has express authorization to approve projects. The federal view would 

require a tribe to seek approval for a proposed new use with two distinct federal entities, whose response would depend upon the subject matter of 

the inquiry. The procedure suggested by the federal government is a recipe for inaction and inconsistency and could be a significant problems for 

small tribes. By assigning BIA to respond to inquiries regarding the ISDEAA or maintenance and FHWA to cover issues regarding the IRR 

program, the procedure fails to account for "cross-cutting" proposed uses that may involve each of the respective programs or for those uses that 

may not clearly fall into either camp. With two federal entities responsible for reviewing proposed uses, consistency and fairness in issuing 

determinations may be lost. This procedure is out of step with Congress' intent in TEA-21 to improve the effectiveness and efficiency of 

transportation program service delivery by authorizing tribes to administer the IRR program under the ISDEAA. 

Public 

Comment 

Sec. 170.116
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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changed 60 days to 45 days; 

For text change see comment/rationale for comment reference pg 81, A1; 

Workgroup 

Text Change 

addressed.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51362, Subpart B, Section 170.116(b). Recommend adopting the Tribal Caucus' position requiring a response time of 45 days instead of 60 

days. Eligibility inquiries should not need the 60-day period advocated by the Federal Caucus. 

Public 

Comment 

Sec. 170.116
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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YES
Insert "Federal Highway Administration, 400 7th Street, Southwest, HFL-1, Washington, D.C. 20590" and "Department of Interior, Bureau of Indian 

Affairs, Division of Transportation, 1849 C Street, Northwest, Mailstop 4058-MIB, Washington, D.C. 20240". 

For text change see comment/rationale for comment reference pg 81, A1; 

Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51362, Subpart B, Section 170.116(a). Recommend inserting a table showing the exact addresses where inquiries should be sent within the 

BIA and FHWA, so that there are no internal delays in routing the inquiry to the correct offices. 

Public 

Comment 

Sec. 170.116
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

This reference is made for appeals.  This needs to be clarified that written request and denials must both be submitted to the address (BIADOT).
Tribal Caucus accepts federal language change 3-28
Federal 
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Tribal 

Comments 
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change (b) and add correct language "it is"; 

For text change see comment/rationale for comment reference pg 81, A1; 

Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.116 How can a tribe determine whether a new proposed use of IRR funds is allowable? Comment: under subparagraph (b) where it 

states: "FHWA must approve the proposed use if it listed as an eligible item in title 23 of the United States..." Has a typo error shown in bold. The 

word should be "it is". 

Public 

Comment 

Sec. 170.116
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Endorsed tribal caucus view.  See previous revisions made to this section by workgroup.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Eligibility - Subpart B (page 51336)(proposed Sec. 170.116)Comment: We endorse the Tribal Caucus proposed regulatory text included in the 

preamble to the proposed rule. # NPRM pages 51336-51337. We find the Federal Caucus's regulatory language at Sec. 170.116 (page 51362) to 

be unnecessary, burdensome and contrary to P.L. 93-63 8. The FHWA should not have a veto over a tribally assumed IRR program. The BIA, 

under TEA-21, has the authority to approve IRR projects assumed by tribes under a self determination contract or self-governance agreement, 

notwithstanding general policy statements in 49 U.S.C. 101(b). We agree that the BIA's express statutory authority to approve projects 

independent of FHWA carries with it the ability to determine whether a proposed use of funds for a project is permissible.The Tribally drafted 

regulatory text ("How can an Indian tribe determine whether a new proposed use of IRR funds is allowable?") (page 51336, col. 2) allows adequate 

flexibility for the BIA (to consult with FHWA if warranted), while at the same time imposing a strict time line of 45 days for the BIA to respond to 

the requesting tribe lines (45 days) on when written responses must be provided by the BIA to a requesting tribe. The final provision of the Tribal 

Caucus's proposal makes clear that an Indian tribe's ability to redesign IRR programs and reallocate funds, as authorized under P.L. 93-638 is not 

altered nor diminished by the Part 170 regulations. See, 25 U.S.C. 450j(j), 450j 1(o), 458cc(b).We view the Federal Caucus's proposed regulatory 

text as unworkable. No provision of federal law requires tribes to obtain the approval of the FHWA in advance of reprogramming or reallocating 

IRR Program funds when done in a manner consistent with P.L. 93-638. 

Public 

Comment 

Sec. 170.116
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

Endorse tribal view.  The federal representative from FHWA was not agreeable to eliminating or decreasing FHWA's role.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.116 (Page 51354) - Eligibility for IRR Funding  Eliminate increase involvement and authority of HAW in the IRR program to determine 

the eligibility of activities for IRR funding. Recommend the Tribal Caucus' point of view be adopted from page 51336, B. Eligibility-Subpart B. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Sec. 170.146; Accept comment w/ mod."Tribes may use up to 100% of IRR Program funds contained in a Self-Determination contract or Self- 

Governance agreement as the local match." 

Workgroup 

Text Change 

The requested change was made to 146 and not 116.  This was an error in the comment determination.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.146 Recommend adding to the answer: "However, a tribel under P. L. 93-638 may use IRR funds to provide for the local match."
Public 

Comment 

Sec. 170.116
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Refer to 170.146.
Tribal Caucus understands that the Federal Caucus does not appose the workgroup change.  3-28 

Note change is to section 170.146 not 116. 
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For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

Endorses tribal caucus view.  See revisions made by the workgroup to this section related to another comment.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section :section;170.116, How can a tribe determine whether a new proposed use of IRR funds is allowable?The Quinault Indian Nation does not 

agree with the Federal view published as Part A, which proposes that a new use of IRR program funds must be submitted to both the Bureau of 

Indian Affairs and the Federal Highway Administration.The Quinault Indian Nation does agree with the Tribal view, located on page 51336 of the 

Federal Register, Part B. Eligibility- Subpart B. The Tribal Caucus views the submitting of new proposals for new uses of IRR program funds to 

both the BIA and FHWA as problematic. The Quinault Indian Nation believes that situations could arise whereby both agencies (BIA and FHWA) 

could issue inconsistent decisions. Inconsistent decisions could delay tribal construction projects, and eventually backlog projects as well. 

Additionally, the Quinault Indian Nation would like to see the BIA be held more accountable for transportation project decisions. A submittal 

required by the FHWA and the BIA, sacrifices accountability and project completion to these agencies and their decisions. By recognizing the BIA, 

as the appropriate agency to submit new proposals of new use of IRR program funds, the Quinault Indian Nation holds the BIA fully accountable 

for the completion of planning and construction project completion since they are the only agency responsible for ensuring that these 

transportation project decisions are made and completed. Like tribes, who enter into self-governance contracts and agreements, are responsible 

and held accountable so would the BIA held responsible and accountable. This would, the Quinault Indian Nation believes, would force the BIA to 

work more closely and productively for the tribes in the United States. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

A process is needed to provide maximum eligibility to tribes.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51335-III. Key Area of Disagreement Eligibility-Subpart B Comment: How many new uses of Federal transportation program funds can we 

develop? The Negotiated Rulemaking Committee worked on this rulemaking for over two years. In so doing they developed Appendix A to 

Subpart B titled "Allowable Uses of IRR Program Funds". This should be sufficient to address the use of JRR Program funds. Is the Committee 

trying to be creative in allowing IRR Program funds to be used for something other than transportation improvements? We find this Section 

unneeded. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

Endorses tribal view.  made all revisions workgroup could agree on.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Key Areas of Disagreement Eligibility - Subpart B - New proposed use of IRR Program funds.If a new proposed use of IRR funds requires FHWA 

approval, thus keeping them directly involved in the administration of the funds, then why must funds go through the BIA at all rather than directly 

from the FHWA to tribes?The Washoe Tribe received FY 2000 IRR Program funds in FY2001 from the BIA WRO after an unexplained 18-month 

delay. Shortly after the funds were received, a dispute arose over their use to purchase the technology necessary to conduct the IRR Inventory. A 

written inquiry as the use of funds was sent to the BIA WRO in mid-November 2001. Several verbal inquiries were made thereafter, with no 

answer from BIA WRO. So, a written inquiry was sent to BIA DOT in Washington, DC in February 2002; followed by a second letter in March 

2002. Then, later in March, a letter was sent to FHWA. Finally, we received an ambiguous reply from the FHWA in April 2002. There has never 

been a definitive answer from either the BIA or the FHWA as to the particular use of funds. This process took 6 month - so much for a 45-day 

response time from the BIA, not to mention what it cost in tribal and federal manpower to pursue it. For lack of timely response the request should 

have been deemed allowable in mid-January 2002. The federal failure to respond to our numerous inquiries resulted in a 6 month project delay 

and forced the Tribe to seek a contract extension. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

80
OF
1126
pg. 82, C2
21
3
For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

Concurs with tribal view.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.116 We prefer the tribal view proposed in the preamble. How can an Indian Tribe determine whether a new proposed use of IRR funds is 

allowable? (a) An Indian tribe that proposes new uses of IRR funds may submit a written inquiry to BIA concerning whether the proposed se is 

eligible under Titles 23 and 25 of the United States Code, and other applicable provisions of federal law. The requesting Indian tribe must also 

provide a copy to its inquire to FHWA. (b) BIA must provide the requesting Indian tribe, with a response in writing, within 45 days of receipt of the 

written inquiry. BIA must approve the proposed use unless it can identify a specifc statutory prohibition to the proposed use related to 

transportation. To the extent practicable, BIA will consult with FHWA and the IRR Program Coordinating Committee in addressing the inquiry. (c) 

If BIA fails to issue a timely written response to the eligibility inquiry, the proposed use will be deemed to be allowable until guidance has been 

issued by the Coordination committee. (d) BIA will refer all eligibility decisions to the Coordinating Committee for consideration for guidance 

updates. (e) Denails of a proposed use may be appealed by the tribe under 25 CFT part 2. (f) Nothing in this section shall be interpreted as 

modifying or diminishing an Indian tribe's authority to redesign programs and reallocate funds under Public Law 93-638, as amended, and 

applicable regulations. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Revise the question and answer at 170.116 to state: 

"How can a tribe determine whether a new proposed use of IRR funds is allowable? 

(a) An Indian tribe that proposes new uses of IRR funds may submit a written inquiry to BIA concerning whether the proposed use is eligible under 

Titles 23 and 25 of the United States Code, and other applicable provisions of federal law.  The requesting Indian tribe must also provide a copy of 

its inquiry to the FHWA. 

(b) The BIA will determine whether a new proposed use of IRR funds is allowable when the new proposed use refers to self-determination and self- 

governance contracting and road maintenance or if it is authorized under title 25 of the United States Code and is related to transportation.  The 

BIA must provide a written response to the requesting tribe within 45 days of receipt of the written inquiry.  Tribes may appeal denials of a 

proposed use by the BIA pursuant to Title 25 Code of Federal Regulations Part 2. 

(c) The FHWA will determine whether a new proposed use of IRR funds is allowable when the new proposed use involves eligibility questions that 

refer to the IRR Program and are not covered by paragraph (b).  The FHWA must approve the new proposed use if the proposed use is listed as 

an eligible item in Title 23 of the United States Code.  The FHWA must provide a written response to the requesting tribe within 45 days of receipt 

of the written inquiry.  Tribes may appeal denials of a proposed use by the FHWA to the Secretary of Transportation.   

(d) To the extent practicable and before denying the request, BIA or FHWA must consult with the IRR Program Coordinating Committee.  The BIA 

and FHWA will send copies of all eligibility determinations to the IRR Program Coordinating Committee and BIA regional offices. 

(e) If either the BIA or FHWA fails to issue the requesting tribe a timely response to the eligibility inquiry, the proposed use will be deemed to be 

allowable for that request.  " 

Workgroup 

Text Change 

Comment supports Tribal Caucus view.  Federal Caucus and BIA agreed to change 170.116(a) so that a the timeline for a written response is 

lowered to 45 days.  The federal representative from FHWA informed the workgroup that the Secretary of Transportation was not agreeable to 

allowing the Secretary of the Interior to be the sole decision maker regarding allowable new proposed uses. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

ISSUE > Pg 51336 Key Areas of DisagreementB. Eligibility - Subpart BThe issue is whether BIA or FHWA make the determination on a new 

proposed use of IRR Program funds.CommentsWe accept the Tribal Caucus View>for the reason of not having to learn the Hierarchy of the 

FHWA and then have to deal with both Federal Agencies versus the way it's historically been. Tribe's/Band's deals mainly with the BIA.And would 

like comment on the Federal View, (a) How can a Tribe determine whether a New Proposed use of IRR Funds is Allowable. See (e) Tribes may 

appeal denials of a proposed use pursuant to 25 CFR Part 2. Q. Do Tribe's/Band's USC 25 CFR Part 2 to appeal an FHWA decision? Suggestions 

Clarity Issue as nowhere in the Federal View does it identify how Tribe's/Band's can appeal an FHWA decision.Have the NEG REG Committee 

clarify and define how Tribe's/Band's appeal and FHWA decisions. Answer our question. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Based on additional information form the workgroup, the only disagreement item was the deletion of FHWA from process.  Should have been an 

accept with mod.  Tribal Caucus agrees with accept with modification. 

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

83
OF
1126
pg. 88, D1
1370
15
YES
For text change see comment/rationale for comment reference pg 81, A1;
Workgroup 

Text Change 

FHWA was not willing to eliminate or decrease its authority.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Rule - Page 51362 states: :section; 170.116 "How can a tribe determine whether a new proposed use of IRR funds is allowable. "Comment:  The 

Tribes request the deletion of the proposed federal caucus text and the insertion of the proposed tribal caucus text.  Having to get the approval 

from two separate federal agencies places an unnecessary burden upon the Shoshone-Bannock Tribes. 

Public 

Comment 

Sec. 170.116
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

Rejected this is addressed for public safety and as part of 170.125.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section :section;170.120, What restrictions apply to the use of an Indian Reservation Road (IRR)?Section :section;170.120(a) describes under 

what conditions road closures and restrictions would occur on IRR designated roads. The Quinault Indian Nation supports road closures and 

restrictions for public safety concerns, fire prevention and suppression, fish or game protection, low load capacity bridges, and prevention of 

damage to unstable roadbeds. The Quinault Indian Nation supports a position of temporary road closures and restrictions that includes these 

previous reasons, and the following additional reason- tribally designated cultural activities. The Quinault Indian Nation views tribally designated 

cultural activities as a justifiable reason to temporarily close or restrict a road access. The Quinault Indian Nation defines tribally designated 

cultural activities as those activities that each, individual tribemust assert and prove in writing to the BIA when closing or restricting access to that 

IRR designated road. 

Public 

Comment 

Sec. 170.120
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
delete "generally"
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

In regard to Subpart B, Indian Reservation Roads Program Policy & Eligibility, use of IRR and cultural access roads, Section 170.120. In this 

section, the word "generally" needs to be struck from the following statement:..."IRRs must generally be open and available to public use." (The 

existing rule requires that IRRs must be left open and available to public use. 

Public 

Comment 

Sec. 170.120
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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YES
Workgroup 

Text Change 

Previously covered
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.120 What restrictions apply to the use of an Indian Reservation Road (IRR)? Comment: What about other uses such as adjacent access 

or utility crossings under a permit process? It is recommend that the following subparagraph be added:(d) regulate other activities through a 

permitting process consistent with 23 CFR and applicable tribal policy and regulations. 

Public 

Comment 

Sec. 170.120
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
delete word "generally"
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 513363-Sec. 170.120 Comment: We recommend deleting the word "generally" in the first sentence of the Answer. The activities in (b) and 

(c) are not restrictions so we recommend these be deleted. 

Public 

Comment 

Sec. 170.120
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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NPRM COMMENT REVIEW PROGRESS REPORT 
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YES
Workgroup 

Text Change 

Covered.  This list is for illustration purposes only, and is not intended to be exhaustive.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section :section;170.121, What is a cultural access road?Section :section;170.121 lists the purposes that a cultural access roa 

d provides cultural site access for. The Quinault Indian Nation supports sacred and medicinal sites, gathering medicines or materials such as 

grasses for basket weaving, or other traditional activities including, but not limited to, subsistence hunting, fishing, and gathering as valid and 

justifiable purposes that a cultural access road provides access for. The Quinault Indian Nation supports a position that includes this list of cultural 

purposes with the following additional cultural purpose (a fourth category)- cemetery and burial sites. The Quinault Indian Nation views cemetery 

and burial sites as an essential aspect of traditional belief and cultural activity. 

Public 

Comment 

Sec. 170.121
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
Workgroup 

Text Change 

Tribes have authority to control access per 170.120 and 170.125.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.121 Tribes in NM are very concerned with federal requirements that indicate when federal funds are used on tribal lands the roadway is 

subject to public access. Tribes are of the opinion that the land under the provided R/W belongs to the Tribe and because of their Sovereign 

status, the tribe should be able to regulate public access. Tribes in NM are finding that as counties, cities and developments are increasing due to 

growth increase trespass, crime and encroachment are serious problems. The Tribes in NM are also :concerned; with interference in 

cultural/traditional activities that are sacred to the tribes. Tribes have limited jurisdiction over non-Indians. Section 170.121 discusses designation 

of "cultural access road". Some tribes in NM and other states have major state roads :and; interstate roads :that; run through or very near their 

communities. The rule should provide for Tribe, state and Feds to develop agreements of by-pass/realignment of roads to avoid conflicts. 

Public 

Comment 

Sec. 170.121
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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YES
Workgroup 

Text Change 

Covered in first part of the section.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51363-Sec. 170.121 Comment (c) Sites for subsistence hunting and fishing are not cultural sites. Therefore, since (a) and (b) adequately 

address cultural purposes, we recommend deleting (c) since it is not appropriate. 

Public 

Comment 

Sec. 170.121
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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YES
Delete "Road" after "IRR"
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51363-Sec. 170.123 Comment: Delete "Road" after "IRR" in the Answer part of this section. 
Public 

Comment 

Sec. 170.123
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

92
OF
1126
pg. 92, D1
29
9
YES
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Strike in its entirety, Section 170.125, "Can a Tribe Close a Cultural Access Road?" In the alternative, add the words at an additional subsection, 

with the letter "C," "Except a tribe or any other public authorities may not close a cultural access road to public access when a non-Indian fee 

landowner's real property is served by the designated cultural access road or roads." Sites with significant cultural aspects can be protected with 

less intrusion on public use rights by fence-type enclosures or some other means involving less federal funding expense. 

Public 

Comment 

Sec. 170.125
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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YES
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Under section 170.125, "Can a Tribe Close a Cultural Access Road?", omit the two conditions, (a) and (b) and replace the two sub-sections with 

one sub-section as follows: "(a) No." 

Public 

Comment 

Sec. 170.125
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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See rewrite of 170.120.
Workgroup 

Text Change 

changes made in reference to another comment.  In sec. 120. pg. 89, D1 and D2.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Tribal ability to close a road: The old Rule (25 CFR 170.8) read: "Sec. 170.8 Use of roads. (a) Free public use is required on 

roads eligible for construction and maintenance with Federal funds under this part." Roads did not have to be actually funded, they need only be 

eligible for funding to be classified as public roads. Eligible is the key word in this section. In the new rule we ask that all of Section 170.125 be 

stricken, or the minimum include language that would include input from non-Indian and fee land interest that are dependent on the roads. As it 

stands now the new rule gives tribes the sole ability to define a road as a "cultural access" road - and thereby receive jurisdiction to close the road 

to the public. The bottom line is that if a private property (fee land owner) is served by a cultural access road eligible for public funding, that 

property owner can not be restricted from access in any way. It's a public road "Shawano County Concerned Property Taxpayers Association 

(SCCPTA) was formed because of an Indian Reservation boundary dispute. Our members purchased or inherited their fee land without the 

knowledge that they may in fact be on a reservation. (The dispute is now in Federal Court). At this point, 150 years after the treaty period, to take 

rights and privileges away from feel and owners would be wrong and it would further exacerbate the tensions that have developed on or near 

reservations in recent years. 

Public 

Comment 

Sec. 170.125
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Federal caucus disagrees with the Workgroup's review of this section.  Reference:  "jurisdiction". 

Yes, a tribe can temporarily close a tribal cultural access road . . . . 

Tribal Caucus disagrees with the Federal language comments.
Federal 

Comments 

Tribal 

Comments 
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Workgroup 

Text Change 

Use of navigable waterways are addressed in other areas. 
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.130. We recommend adding "navigable waterways" to the list of seasonal transportation routes within the IRR inventory.
Public 

Comment 

Sec. 170.130
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 
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YES
Workgroup 

Text Change 

Cultural, traditional roads are best addressed in other parts of this rule.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.130 What are seasonal transportation routes?  Include language "cultural, traditional and farming survival access routes" 
Public 

Comment 

Sec. 170.130
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Workgroup 

Text Change 

Covered in other parts of the rule. 170.122.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.135 Can IRR Program funds be used to build seasonal transportation routes?Include language; Indian tribes and other local public authorities 

shall designate a roads as a seasonal transportation route for purpose of cultural access that provides access sites as desfined by individual tribal 

transitions which jay inclue, for example: Sacred and medicanal sites;b gathering medicines or materials; other traditional activities including but 

not limited to hunting fishing and gathering. 

Public 

Comment 

Sec. 170.135
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Workgroup 

Text Change 

Funding formula response:  The commenter is requesting that seasonal routes be funded once and drop out of the Cost to Construct portion of the 

formula.  The workgroup considers seasonal routes as eligible activities, in addition the CTC will be taken up under the guidance of the IRR 

Coordinating Committee. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Seasonal Transportation Routes::Sec; 170.135 Can IRR Program funds be used to build seasonal transportation routes?Comment: How will this 

be controlled in the inventory and subsequent distribution of funds under the proposed formula? This could become a perpetual funding issue 

where these type routes would be generating funds every year. Where does one draw the line? It seems; more appropriate to limit this to one year 

of funding under IRR construction funds and there after road maintenance or other sources be used.The term "ice roads" is interpreted as winter 

roads built across frozen rivers and lakes. It is questionable if the expenditure of IRR funds is justified for roads that melt away with the spring 

thaws year after year. Huge amounts of funds could be expended that, in the end, "go down the river or to the bottom of the lakes each year." The 

feasibility of continuous expenditure of highway trust funds for this purpose is highly questionable. 

Public 

Comment 

Sec. 170.135
Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Yes. There are state, federal and industry standards, in addition, a tribe can develop and/or adopt standards, which are equal to, or exceed, state, 

Federal, or national standards. 

Workgroup 

Text Change 

Industry standards do exist, in addition state and Federal standards exist.  Text change above.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.137 Are there standards for seasonal transportation routes? Comment: The answer to the question "Are there standards for seasonal 

transportation routes" is incomplete and unclear in its present form. It is possible that text has been omitted from this provision. No citation is 

provided for relevant Federal standards for seasonal transportation routes. The answer is simply "yes" followed by "in addition, a tribe can 

develop" standards which meet or exceed state, Federal or national standards. If tribal standards are "in addition" to something, some effort 

should be made to discuss what seasonal transportation route standards are and where they can be found. Tribes should have the opportunity to 

examine and question whether the other standards actually apply to the IRR Program. 

Public 

Comment 

Sec. 170.137
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Use Tech. Standards Def.
3-28 Tribal Caucus understands that the Federal Caucus generally agrees.
Federal 

Comments 

Tribal 

Comments 
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Workgroup 

Text Change 

Tribes have the option to adopt federal or state standards or develop their own standards.  Can and not "Shall" .
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.137 Are there standards for seasonal transportation routes?  Language incorporated to state tribes shall develop standards for seasonal 

transportation routes. 

Public 

Comment 

Sec. 170.137
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
Yes. There are state, federal and industry standards, in addition, a tribe can develop and/or adopt standards, which are equal to, or exceed, state, 

Federal, or national standards. 

Workgroup 

Text Change 

See text change above.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.137 Are there standards for seasonal transportation routes?  The comma after the word "yes" should be a period, and the remainder of 

the provision should be a separate sentence. 

Public 

Comment 

Sec. 170.137
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Use Tech. Standards Def.
3-28 Tribal Caucus understands that the Federal Caucus generally agrees.
Federal 

Comments 

Tribal 

Comments 
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YES
add "program"
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51363-Sec. 170.138 Comment: Insert "Program" between "IRR" and "funds". 
Public 

Comment 

Sec. 170.138
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

103
OF
1126
P 96 - Cc1
1340
1
No text change.
Workgroup 

Text Change 

Review initial 130-136 with policy.  Our sections (137 and 138) we do not agree with removal of section.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Under Subpart B, Subsection 170.130 through 170.138, the Pueblo of Zuni is not in favor of any and all language contained in this subsection. 

There are too many unknowns. Certainly, the Pueblo of Zuni will not benefit from this. 

Public 

Comment 

Sec. 170.138
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
A housing cluster consists of three or more existing or proposed housing units.
Workgroup 

Text Change 

A definition was developed for  "housing cluster" but not "Indian community" in 170.6.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51363-Sec. 170.140 Comment: Housing cluster needs to be defined Indian community should also be defined. 
Public 

Comment 

Sec. 170.140
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Need to expand definition of a housing cluster to include a geographical definition of the housing cluster.
3-28 Agreed to in prior comment to definitions 170.6
Federal 

Comments 

Tribal 

Comments 
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YES
Insert "on public right-of-ways" after "housing streets".
Workgroup 

Text Change 

To make consistent with the definition of "housing cluster."
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51359-Section 170.6Comment- These definitions should be redone since many are not used in the Notice of Proposed Rulemaking. Also, 

many of the definitions are too long and become policy rather than definitions. Definitions should be clear and concise which is what many of 

these definitions are not. We have the following specific comments on these definitions: Act- This definition should be deleted from these 

definitions since it is not used throughout the proposed rule. Compact- The second sentence of this definition is difficult to understand and for a 

definition this is not needed so recommend deletion. Construction- This definition needs to be shortened since it is policy rather than a definition. 

This definition should be re-written to be for transportation facilities and not just highways by changing "highway" to "transportation facility" in the 

first sentence. Construction does not include all of the eight items listed in this definition. Items 1, 3 and 4 are project development activities. If this 

definition is kept as is, we recommend replacing "State" with "Tribal Government".Consultation- This item could be deleted from definitions 

because it is repeated verbatim in Sec. 170.100 (page 51361). Sec. 170.100 also defined the words collaboration and coordination that are not 

repeated in definitions.Construction contract- A construction contract is not a project. Items (1), (2) and (3) are inaccurate and unneeded. This 

definition needs to be rewritten, Contract- We use contracts other than PL 93-638 contracts in the IRR Program. This definition needs to be re- 

written. Design- Suggest deleting part of this definition - "as well as services provided by or for licensed design professionals during the 

bidding/negotiating, construction, and operational phases of the project" since this unneeded for a definition. 

Public 

Comment 

Sec. 170.142
Workgroup
Referred to Policy
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


There was no indication of action by the workgroup.  Tribal Caucus agrees with text change recommendation.
Federal 

Comments 

Tribal 

Comments 
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TS - Change to show proposed " " changes
Workgroup 

Text Change 

existing language is adequate. 

TS - Clarification 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.143 How are IRR housing access roads and housing street projects funded? Comment: Revise the last sentence of NPRM 170.143 to read: 

"... IRR funds are available to construct IRR housing access roads and housing street projects after the projects are on the FHWA-approved IRR 

TIP. Tribes may expend IRR funds on pre-project planning activities, identified in 170.409 before project approval on the IRR TIP"The intent of the 

revision is to reflect the fact that costs associated with pre-construction activities, which lead up to the addition of IRR housing access roads and 

housing street projects to the 

Tribal TIP, are an allowable expenditure of IRR funds before such projects are included in the IRR TIP. 

Public 

Comment 

Sec. 170.143
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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YES
will make change throughout rule.  Refer to final rule writers.
Workgroup 

Text Change 

refer to final rule writers.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51363-Sec. 170.143 Comment Insert "Program" between "IRR" and "funds" in the second sentence of the Answer. 
Public 

Comment 

Sec. 170.143
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


Global change
Federal 

Comments 

Tribal 

Comments 
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YES
text change insert "Program" between IRR and Funds whereever they occur.
Workgroup 

Text Change 

global change
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51363-Sec. 170.144 Comment: Insert "Program" between "IRR" and "funds" in the Question part and in the first sentence of the Answer.
Public 

Comment 

Sec. 170.144
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


Global Change
Federal 

Comments 

Tribal 

Comments 
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YES
Workgroup 

Text Change 

previously addressed on pg. 88, D4.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.146 What is the Federal share of a toll highway, bridge or tunnel project?  Comment: Can a tribe under a Self Determination contract 

use up to 100% of IRR funds as the match? 

Public 

Comment 

Sec. 170.146
Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
same as in 116, pg. 88, D4
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.146. The answer identifies 80% as the maximum of the federal share of a highway, bridge or road project. Yet, a tribe operating the 

program pursuant to an ISDEAA agreement may use 100% federal funds as the local match. This should be clarified in the regulations by adding 

the following sentence: "However, a tribe operating the program under the ISDEAA may use 100% of IRR funds to provide for the local match." 

Public 

Comment 

Sec. 170.146
Workgroup
Accept with Modification
Policy
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Question needs clarification, expanded to cover matching under ISDEAA.
3-28 tribal caucus disagrees with federal comment
Federal 

Comments 

Tribal 

Comments 

Report run on:
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change to "Yes, the following Federal programs for recreations, tourism, and trails are possible sources of Federal funding."
Workgroup 

Text Change 

improves language
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51363-Sec. 170.150 Comment: Saying "Tribes may access funding" implies funding is available. We suggest making this change - "Yes, the 

following Federal programs for recreation, tourism, and trails are possible sources of Federal funding."   

Public 

Comment 

Sec. 170.150
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Comments 

Tribal 

Comments 
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add a section (h) to say "Such other funding as Congress may authorize and appropriate."
Workgroup 

Text Change 

adds another funding source
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.150 Are Federal funds available for a tribe's recreation, tourism, and trails programs?  Comment: Add a new paragraph (h) " Such other 

funding as Congress may authorize and appropriate." 

Public 

Comment 

Sec. 170.150
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Comments 
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Comments 
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no change
Workgroup 

Text Change 

this is an advisory regulation only and is not intended to be comprehensive.  
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51364, Subpart B, Section 170.151(a)(1). Cross-reference this requirement to this applicable regulation that prescribes what is required in a 

project scope description.Page 51364, Subpart B, Section 170.151(a)(2). Cross-reference this requirement to a regulation or table that describes 

what permits are necessary under what circumstances. 

Public 

Comment 

Sec. 170.151
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Comments 

Tribal 

Comments 
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Workgroup 

Text Change 

Already addressed in comment for pg. 99 C(c)1
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.151 The answer states "tribes must have a current TIP in place". Recommend striking "must" and adding "tribal" to become "...tribes are 

encouraged to have a current tribal TIP...." In addition, there is a typo in (a)-need a space between that and tribes. 

Public 

Comment 

Sec. 170.151
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 

Comments 
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YES
Delete introductory paragraph beginning with "In order to . . " and ending with ". .. in place".
Workgroup 

Text Change 

Delete introductory paragraph.  An IRR TIP is not required.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.151 The answer states "tribes must have a current TIP in place". We believe this is an incorrect answer. The requirement for a TIP would 

depend on the statutes, regulations, and policies of the funding source. A tribal TIP would be a good idea, but certainly not mandatory. It maybe 

that the State has the project identified on their STIP rather than the Tribe. 

Public 

Comment 

Sec. 170.151
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Fed. Caucus does not believe that the Q fits with the A.
3-28
Federal 

Comments 

Tribal 

Comments 
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YES
Workgroup 

Text Change 

Already addressed in comment for pg. 99 C(c)1
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.151. This provision is not accurate as drafted. In seeking access to non-federal funds for recreation, tourism and trails programs, tribes 

are not necessarily required to have a current TIP in place. The requirement for a TIP depends on the statutes, regulations and policies of the 

funding source. We suggest that this provision be modified as follows: "In order to use non-IRR federal funds for their recreation, tourism and trails 

programs, tribes :strike "must"; are encouraged to have a current tribal TIP . . ." 

Public 

Comment 

Sec. 170.151
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 

Comments 
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Workgroup 

Text Change 

Comment is rejected because the committee does not believe that section 170.153 is in conflict with Title 23 and section 170.115.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Recreation, Tourism, Trails::Sec; 170.153 What types of activities may tribes perform under a recreation, tourism, and trails program? Comment: 

subparagraph (a)(8)&(10) are in direct conflict with Title 23 and 170.115 with respect to maintenance and equipment purchase using IRR 

Construction funds does it not? 

Public 

Comment 

Sec. 170.153
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 
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Workgroup 

Text Change 

section is informational only.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51364-Sec. 170.154 Comment: We recommend deleting this section since this subject is already addressed in 25 CFR Part 265. We do not 

need duplication. 

Public 

Comment 

Sec. 170.154
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 
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YES
separate into 2 paragraphs: (a) IRR program funds; and a new (b) Highway safety program funds under 23 USC 402.  Redesignate other sections.
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.155. In subparagraph (a), highway safety programs and IRR programs should be separated into two subparagraphs to be consistent with 

the remaining list of federal programs under which funds may be available for a tribe's highway safety programs. 

Public 

Comment 

Sec. 170.155
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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YES
add new (f) "such other funding as Congress may authorize and appropriate"
Workgroup 

Text Change 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.155 What Federal funds are available for tribe's highway safety activities?  Comment: Add a new paragraph (f) "Such other funding as 

Congress may authorize and appropriate." 

Public 

Comment 

Sec. 170.155
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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YES
separate into 2 paragraphs: (a) IRR program funds; and a new (b) Highway safety program funds under 23 USC 402.  Redesignate other sections
Workgroup 

Text Change 

Addressed in pg 101. A1. as above.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.155 The answer (a) sounds like one program. Recommend changing to two answers: "(a) IRR funds; (b) Highway safety program 23 

U.S.C. 402;". 

Public 

Comment 

Sec. 170.155
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
the reference for (e) should be in (d).  Move "under 23 USC 410" to (d).
Workgroup 

Text Change 

Mistake is a typo
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.155 - What Federal funds are available for a tribe's highway safety activities?We believe there is a mistaken listing for item (e) of this 

section, and that items (d) and (e) refer to the same program. Therefore, our recommendation is that item (d) read "Alcohol-impaired driver 

countermeasures under 23 U.S.C. 410." 

Public 

Comment 

Sec. 170.155
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 

Comments 
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YES
add new 170.155  (f) "such other funding as Congress may authorize and appropriate" 

Workgroup 

Text Change 

already added to section 155
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.156 How can tribes obtain funds to perform highway safety projects?   Comment: We recommend the addition of a new paragraph (c) 

"Congress may authorize other methods by which tribes may obtain funds for highway safety projects." 

Public 

Comment 

Sec. 170.156
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 

Comments 
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YES
no change
Workgroup 

Text Change 

tribes have discretion in how to prioratize the use of IRR funds to address safety concerns.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.158 What types of activities are eligible as highway safety projects? Comment: It is quite apparent that many of the activities listed are 

the responsibility of the BIA Safety Program and the Justice Department so why would any tribe want to use limited IRR dollars, primarily used to 

improve road and economic conditions, for these type of activities? What may happen is these other responsible parties will stop providing funds 

now that it is being allowed here. It is recommend that IRR funds be used only to supplement other safety or Justice Department funds on a 20% 

matching basis for these type activities. 

Public 

Comment 

Sec. 170.158
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
replace "should" with "may"
Workgroup 

Text Change 

don't want to direct tribes, but just inform them of options
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.159 - Are other funds available for a tribe's highway safety efforts?We feel the response to this question ("Yes, tribes should seek 

grant and program funding for highway safety activities from appropriate Federal, state and local agencies and private grant organizations") is too 

vague with regard to the possible use of IRR or other funds for these same activities. If the intent of this section is to direct tribes first to non-IRR 

sources of highway safety funding, then the rule should be clear on that point. 

Public 

Comment 

Sec. 170.159
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Tribal 
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YES
Workgroup 

Text Change 

Funding Workgroup Response:  The commenter is requesting that HPP should be reserved for transportation needs not covered by the Relatative 

Need Distribution Factor.  The commenter does not want the IRRHPP to be used for emergency and disaster projects and is concerned that the 

ERFO and FEMA were removed from the original Tribal Caucus agreement by the Federal Government.  

The workgroup has modified and reinserted application to and reimbursement for ERFO and FEMA back into the proposed rule for consideration 

by the full committee as an additional Q and As at 170.257.   The workgroup considers the eligibility for emergencies within the HPP was a key 

factor in the negotation.  The comment is a workgroup disagreement item. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Indian Reservation Roads High Priority Projects (IRRHPP) funding (Section 170.155-170.159) was originally intended to benefit s 

maller tribes. Population and number of road miles are not the underlying criteria for HPP funding. Criteria such as safety, improving access for 

employment, commerce, education, and housing would appear to support projects on the Yurok Indian Reservation. This funding should be 

reserved for needs that are not met by the allocations calculated from the construction funding formula, or by other funding sources. 

Public 

Comment 

Sec. 170.159
Workgroup
Workgroup Disagree
Funding
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 
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YES
Workgroup 

Text Change 

Funding formula response:  The workgroup considers this to be the same comment as C(c)1.  This was a workgroup disagreement item.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.155-170.159 (Page 51354)  Remove the eligibility for emergency projects for IRRHPP because other sources of funds are available, 

i.e., ERFO/FEMA. 

Public 

Comment 

Sec. 170.159
Workgroup
Workgroup Disagree
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 
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Workgroup 

Text Change 

is not an eligible activity
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.160 Can IRR Program funds be used for construction of runways, airports, and heliports?  Disagree.  The purpose should be defined due to 

the remote and rural locations of communties in need of emergency transportation services for health related. 

Public 

Comment 

Sec. 170.160
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 

Report run on:
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YES
no change
Workgroup 

Text Change 

language is adequate because there may instances where the closest airport is just off the reservation.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.160 Can IRR Program funds be used for construction of runways, airports, and heliports?  Comment: the phrase "which provide service 

to Indian reservations" should be taken out as it implies that IRR funds can be used for such facilities off the reservation which is not the case or is 

it? 

Public 

Comment 

Sec. 170.160
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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YES
no change
Workgroup 

Text Change 

IRRs are for public roads
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.161 Can IRR Program funds be used for construction of airport and heliport access roads?  Comment: this must be limited to those type 

of facilities that are on the reservation that directly service eligible Indian tribes. 

Public 

Comment 

Sec. 170.161
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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no change
Workgroup 

Text Change 

information is adequate.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.167 - what Federal funds are available for a tribe's transit program? The information contact in this section, which directs readers of 

the rule to our organization, is incorrect. The final sentence of the first paragraph ("For further information on these programs...") should be 

corrected to something along the lines of "For further information on these programs and their use for tribal transit programs, or for other federally 

sponsored technical assistance to support tribes in the development of their tribal transit programs, contact the FTA Rural Transit Assistance 

Program's 'Information Station' at 1-800-527-8279, or http://www.ctaa.org/ntrc/is_nativeamerican.asp." 

Public 

Comment 

Sec. 170.167
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Comments 
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Workgroup 

Text Change 

Comment has already been addressed by other comments relating to the rule.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.168 - May tribes or tribal organizations use IRR funds as matching funds for other transit grants or programs? We support the 

statement in this section, but feel its applicability would be further clarified by appending the following sentence to the end of this paragraph, "To 

the extent allowed under Federal law, IRR funds may be deemed to have lost their Federal character when used by a tribe or tribal organization 

for matching other federal grant and contract funds. 

Public 

Comment 

Sec. 170.168
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

 Items i, e, f, and l are authorized uses in Chapter 53 of Title 49.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:pg.; 51365/66 Transit-Recommend approval of following under 170.169, (a) (small B) (c) (d) (g) (h) (j) (k).
Public 

Comment 

Sec. 170.169
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Workgroup 

Text Change 

operating costs are not part of the capital transit project definition
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.169 - What transit facilities and related activities that support tribal transit programs are eligible for IRR fund 

ing?In the interest of making the IRR program as reasonably comparable to state-managed federal-aid transportation programs as possible, we 

feel item (j) should be revised to reflect the level of flexibility long enjoyed by states, so this item would read, "Provision of fixed route, demand 

response services, and non-fixed route paratransit transportation services to enhance access for persons with disabilities, excluding operating 

costs in urbanized areas as designated by the Census Bureau;" 

Public 

Comment 

Sec. 170.169
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

135
OF
1126
pg. 106, C(c)1
415
12
YES
no change with regards to comment.  But change que.
Workgroup 

Text Change 

Congress authorized the uses
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Transit Facilities::Sec; 170.169 What transit facilities and related activities that support tribal transit programs are eligible for IRR funding? 

Comment: The ineligible uses should also be stated as in other parts of this proposed rule. Such as using buses bought with IRR funds are not to 

be used for special routes to and from casinos or for political events, or special tours that are for profit or unrelated to providing transportation for 

the needy for health or job related reasons, etc. Further more, several eligible items on the list are questionable and need to be clearly defined or 

the IRR Program will end up performing maintenance with IRR Construction funds. Subparagraph (f) is unclear as to what this constitutes. The 

rule responds to this Question that entails a whole realm of items that are transit program related. These include rehabilitating, re-manufacturing 

and overhauling a transit vehicle. Such functions are operational expenses and IRR construction program funds should not be used for these 

purposes. Limitations should be placed on allowable items and activities, or to state that these are allowable under the FTA funded programs. 

Public 

Comment 

Sec. 170.169
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Comments 
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Workgroup 

Text Change 

The question is already adequately addressed.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.170 - May BIA use IRR funds as matching funds for other transit grants or programs?As with Sec. 170.168 above, we fully support 

this statement, but feel its applicability would be further clarified by appending the following sentence to the end of this paragraph, "To the extent 

allowed under Federal law, IRR funds may be deemed to have lost their Federal character when used by a tribe or tribal organization for matching 

other Federal grant and contract funds."  

Public 

Comment 
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170.171 Tribes in NM have been notified formally and by other means of the DOI BIA IRR NPRM. A few tribes or those with the resources have 

assign staff versed in the transportation arena to respond to the NPRM. There is a concern that as the final rule is completed that some of the 

concerns by tribes will not be clarified or included. Will the final rule allow future adjustments and/or amendments as problems surface during the 

actual implementation of the rule? By what means will amendments be made? Section 170.171 establishes a program coordinating committee 

that :seems; to speak to this issue, however how will the committee's recommendation to make changes to the rule be made? 
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Section 170.171 (Page 51362-363) - What is the IRR Program Coordinating Committee? The establishment of this committee is absolutely 

essential to maintain a balanced, effective, well coordinated and accurate program. Recommend that this coordinating committee be established 

as soon as practical.-Consistent with the government-to-government relationship the United States has with tribes and with the Federal policy of 

promoting tribal self-determination, the Secretaries established an IRR Program Coordinating Committee. The Committee provides input and 

recommendations to BIA and FHWA in developing policies and procedures for the IRR Program. The IRR Program Coordinating Committee 

supplements government-to-government consultation by coordinating with and obtaining input from tribes, BIA personnel, and FHWA personell.- 

The Committee also reviews IRR program national concerns (including the implementation of these regulations) brought to the attention of the 

Committee and provides recommendations.-An example of the need for this committee is displayed later in this NPRM in Sections 170.456 and 

170.457, when Roadway Functional Classifications are inaccurately defined on Pages 51386-51387. 
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Section 170.171 (Page 51362-363) - What is the IRR Program Coordinating Committee?A committee is essential to maintaining a balanced, 

effective, coordinated and accurate program; and we support the concept. However, we also support a committee make-up that represents the 

general configuration of tribes, as opposed to regional representation. We suggest that a committee of 12 should consist of 4 representatives from 

the categories of "small," "medium," and "large" tribes. To expand, the Coquille Tribe sees itself as a small tribe; and believes we would be 

represented best "small tribe" representative, with similar perspectives and experiences. 
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170.171 What is the IRR Program Coordinating Committee Committee should have some policy making authority and utilize BIA as technical 

support personnel only.  Any action enacted should be directed to FWHA. 
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170.172 Who are members of the IRR Program Coordinating Committee  How was the number of membership determined at 12.  Larger tribes 

require additional membership. 
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170.172 (a) Rather than 12 tribal members representing regions, why not 4 representatives of small, medium and large tribes? If the work of the 

committee is to present recommendations to BIA and FHWA (FLHO?) why are they also needed on the committee? DOT and DOI-SG 

:Department of Interior Self-Governance; could still be on the committee as they are also unfamiliar with the IRR program. If technical assistance 

is wanted, LTAP's could be made available.170.172 (c) With representation by tribal elected officials, does this mean that when they are replaced 

at their individual tribe the other regional tribes have to automatically concur with the replacement. If not, will a new regional meeting take place to 

have a popular vote? Won't this increase unduly the Burden Hours and cost of this regulation implementation?Electing by popularity and not by 

qualifications will repeat the necessary learning curve of the Neg Reg committee. Is this time consuming with scenic travel the goal? 
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170.172, (a, b, c, d) This section needs more work; it does not address the election cycle of the individual tribes' votive pro 

cess, and places them in the situation of either hiring employees to administer IRR program, or disrupting the IRR regional committee work while 

newly elected tribal members come "up to speed" with the process.Also places a funding burden on the participating tribes which may or may not 

be reimbursed. 
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BIA and FHWA will send eligibility determination to IRR Program Coordinating Committee. Who is on the committee?
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Section 170.172 Who are members of the IRR Program Committee?  Change to:  (a) The Committee consists of 12 tribal member representatives 

(one from each BIA Region) and four non-voting Federal Representatives (FHWA Governmental Affairs, Federal Lands Highway, BIA DOT and 

DOI-OSG). 
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IRR Program Coordinating Committee?:Sec; 170.173 What are the responsibilities of the IRR Program Coordinating Committee? Comment: 

Under subparagraph (b) it is not clear as to what the "workgroups" would be doing or the makeup, size or qualification. Also what sort of authorities 

would the workgroups have? How will these workgroups be paid, by the funds in 170.176? One workgroup alone could bankrupt the Coordinating 

Committee's budget if there is no controls. Most importantly what qualifications must the committee members and workgroup members posses? 

Surely you don't want members that are unfamiliar with the IRR Program or do not have the qualifications to be giving recommendations on 

critical issues facing the program such as funding, policy, and changes to these regulations.What are the qualifications for members of the 

Committee? Transportation experience and/or transportation expertise related Qualifications for membership on this Committee have to be stated 

that are commensurate for the huge responsibilities of this prestigious group. A learning period cannot be part of the committee's agenda where 

hard decisions have to be made right from the start. 
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170.173 What are the responsibilities of the IRR Program Coordinatng Committee Committee should have some authority to approve policies. 

BIA membership should be a techncial support individual/group. 
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Change requested by commentor is not necessary because comment is already covered by law and 25 CFR 900.5.
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170.173(a)(2) What are the responsibilities of the IRR Program Coordinating Committee? Comment: See above comment regarding 170.114 

(page 51362) regarding tribal exemption from unpublished agency guidelines and manuals. We recommend that any IRR Program policies and 

procedures developed by the IRR Program Coordinating Committee and approved by the BIA and/or FHWA, which are not issued as regulations 

under the Administrative Procedure Act (APA), constitute "guidance" to Indian tribes and tribal organizations which contract or compact IRR 

programs, functions, services and activities under P.L. 93-638. See, e.g., 25 C.F.R. 900.6 and 25 C.F.R. 900.126. The final IRR rule should clarify 

the applicability to P.L. 93-638 tribes of IRR Program Coordinating Committee "policies" (applicable only if agreed to by the tribe and the 

Secretary in a P.L. 93-638 contract or agreement). 
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170.173 ADD (d) The Committee will provide quarterly reports to all tribes of current issues and how to get their input. Comment: As shown by the 

large and varied responses to this regulation, it is readily apparent that the Neg Reg committee failed in this key responsibility to communicate and 

provide representation of their regions to their work effort.170.173 ADD (e) The Committee will provide an annual report to all tribes and 

congressional staff of their accomplishments, detailed expenses, problems and target goals. 
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170.173 add (e) The committee :shall; provide an annual report to all tribes and congressional staff advising of the committee' 

s achievmenets, detailed expense reporting, problems and target goals for the next reporting period. 
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Funding workgroup response:   

The commenter is requesting a change in the list of responsibilties.  (New IRR Inventory data and form, verify formula calculations, etc.) 

The workgroup significantly modified the responsibilities of  the IRR coordinating committee at 170. 274, 170.299, and new 170.277.  The 

workgroup agrees with modification. 
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:sec;170.173 Since the IRR Program Coordinating Committee is also identified as having a part to play in the TTAM we recommend adding the 

following to the list of responsibilities:-"New IRR Inventory data and form-Review simplified cost to construct methodology-Verifying formula 

calculations-Verify formula program and design-Verify bid tab methodology-Review broader cost elements, not just roads-Consider over-design 

issue-Consider inflationary impacts on 1 Million dollar cap for High Priority and Emergency Projects-HPP ranking system-Concept to discuss 

reporting emergency/disaster expenditures annually to Congress-Consider impact of including funded but non-constructed projects in the CTC 

calculation." 
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Fed caucus cannot agree to changes made to 270.274 and 270.299.
3-28 The Tribal Caucus considers this a core issue of the funding negotiation.
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170.174 How often will The IRR Program Coordinating Committee meet?  The Committee should meet quarterly and utilizing tribal administrative 

funds.  Should not establish a new account soley for the purpose of the committee's duties and responsiivlities. 
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:Sec; 170.176 How will the IRR Program Coordinating Committee be funded? Comment: If this amount is exceeded what is the penalty? If the 

money is not all spent, then what happens to the balance? Where are the controls on the spending and what assurances do the tribes have that 

this amount will not be exceeded or the Secretary dipping into the construction dollars to supplement overspending or to support other non-IRR 

related initiatives by the Secretary? 
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170.176 How will the IRR Program Coordinating Committee be funded? Per Diem only. 
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Comment: The LTAP's were envisions to provide technology transfer to public agencies (including tribes) and their contractors. TTAP's were 

envisioned to provide this effort to meet the needs of the tribes by using a circuit rider approach to go to the tribes and not to tell the tribes " Here 

we are (Symposiums, Expos, National Conferences), come pay us so we can give you our viewpoints." Their cooperative agreements indicated 

modest fees to defer incidental costs and not to recover all expenses in emphasizing partnerships to improve the IRR. 
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170.178 delete "program" after "LTAP". The  P indicates it is a program.
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:Sec; 170.179 How does the Indian LTAP work?  Comment: Replace the term "IRR Program Participants" with "IRR Program staff' throughout this 

subsection as these funds are also to provide technical assistance to BIA employees too is it not? 
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Section 170.180 - How is the Indian LTAP funded? We are surprised that this section does not answer the question of how these LTAP funds are 

allocated to specific LTAP centers, whether it's at BIA's discretion, if each center receives a formula-based allocation, or even a historical context 

of the general level of funding that LTAP centers receive for tribal local technical assistance. 
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Page 51367, Subpart B, Section 170.185. An alternative means of contacting the LTAP is needed since the listed Internet address in not 

functional. 
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Need to check validity of web site addresses throughout.
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Rule - Page 51367 states: :section; 170.189  "What does the Indian LTAP center advisory committee do? . . . (b) The advisory committee must 

meet at least twice a year.  Tribal representatives may request IRR funding to cover the cost of participating in these committee meetings. 

"Comment:  The Tribes believe that the word "must" should be changed to "may" and at minimum the meeting requirement should be annually 

before end of fiscal year.  The Tribes suggest that the Indian LTAP center program the costs for tribal representatives and be paid from Indian 

LTAP funds. 
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