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OF
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58
YES
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

eligibility issue  Government believes this issue is outside the scope of this rule making.  Comment directed at contractibility and compactibility. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.600 What IRR Program functions may be assumed by a tribe in a self-determination contract or self-governance agreement? As 

discussed above, we request that the proposed text be deleted and replaced with the following text as proposed by the Tribal Caucus:What IRR 

Pro grain Functions May Be Assumed by an Indian Tribe in a Self-Determination or Self-Governance Agreement? At the option of a tribe, all IRR 

functions, including those associated with BIA's 6 percent administrative funds, other than inherent federal functions, may be included in a self- 

determination contract or self-governance agreement. 

Public 

Comment 

Sec. 170.600
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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YES
Workgroup 

Text Change 

Quality assurance is already covered under (j)15 (Reviewing IRR inventory information for quality assurance;)
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.601 in light of other recommendations within this comment document we recommend changing (j)(1) from "Maintaining the official IRR 

inventory" to "Providing quality assurance for the official IRR inventory." Delete-"Maintaining" and Insert-"Providing quality assurance"... (o)(?) 

Add-"Maintaining the official Regional IRR inventory." 

Public 

Comment 

Sec. 170.601
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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10
YES
Workgroup 

Text Change 

This is a disagreement item and is one of the items that the Secretary has stated is outside the scope of this rulemaking.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.600-636 (Page 51390) - Delete Section 170.601 in its entirety, because it is inconsistent with existing law, and erodes tribal 

sovereignty.Activities that have historically have been contractible through Public Law 93-638, Indian Self-Determination And Education 

Assistance Act as ammended (PL 93-63 8), would continue to be contracted. Follow the intent of PL 93-638 contracting. Many of the items 

specified in the proposed rule as "non-contractible are inconsistent with the intent of PL 93-638 contracting, this erodes the existing PL 93-638 

intent, and tribal sovereignty. Only activities that are clearly a "trust responsibility" of the federal government are non-contractible. Current 

regulations specify, "up to 6%" and do not require 6%.Some tribes are capable and can perform some of the activities in the "non-contractible" 

items, i.e., environmental review andpreparation of environmental documents. Tribes need to be allowed to include administration fees in PL 93- 

638 contracts as an item. The purpose of PL 93-638 was to establish:"..a meaningful Indian Self-Determination policy which will permit an orderly 

transition from Federal domination of programs for and services to Indians to effective and meaningful participation by the Indian people in the 

planning, conduct, and administration of those programs and services." 

Public 

Comment 

Sec. 170.601
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Tribal 

Comments 
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4
Workgroup 

Text Change 

While no specific change was requested, the commenter identified that tribes have certain coordination responsibilities, as identified in subparts B 

& D, that deal with meetings with other governments and public hearings.  These coordination activities would be carried out by tribes in certain 

instances. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

In :sec; 170.601 the federal side uses about two full pages of the Federal Register listing everything that cannot be contracted. Although many - 

probably most - of the functions and activities listed are things Kawerak would agree are not contractible, some are contractible under an IFF 

analysis and others may be depending on the particular circumstances, such as whether the BIA itself will be the facility owner.  Further, some of 

the items listed may have an IFF associated with them but are also tribal functions, i.e. virtually anything having to do with "coordination." 

Public 

Comment 

Sec. 170.601
Workgroup
Accept Comment
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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YES
Workgroup 

Text Change 

This is a disagreement item, and one that the Secretary has determined is outside the scope of this rulemaking.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.602 We believe that there are numerous activities that are currently contractible and funded under program management and oversight. 

These are activities that are not project specific. We believe non-project specific activities should continue to be funded from this funding source. 

We recommend: delete (b) ..."IRR project construction funds" insert "IRR program management and oversight funds." 

Public 

Comment 

Sec. 170.602
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
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YES
Change word "How" from beginning of question to "When".  Change "... Secretary will develop a national and ...." to read ".... Secretary will 

develop national and...". 

Workgroup 

Text Change 

Rewording of Q&A corrects grammatical errors in the Q&A.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:section; 170.604.  This answer does not respond to the question, and provides no useful information.  Either it should be revised to answer the 

question, or the section should be deleted. 

Public 

Comment 

Sec. 170.604
Workgroup
Accept with Modification
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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Workgroup 

Text Change 

no change requested.  Commentor asking question on what happens to unused IRR dollars.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.606 What happens to the unused portion of IRR Program management funds reserved by the Secretary? Given the state of roads in 

Indian country, realistically there should not be any unused IRR Program management funds. If there are, someone is not doing his/her job and 

the Indian people are not being well-served, and we then have performance and accountability issues with BIA Department of Transportation at 

the Regional Offices. 

Public 

Comment 

Sec. 170.606
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 

Should reference 170.270 instead of IRR relative need formula or TTAM as proposed by previous rewrite.

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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A1 pg. 306
15
76
insert after Formula:  [see subpart C].
Workgroup 

Text Change 

to provide additional information as requested by the comment.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.606 What happens to the unused portion of IRR Program management funds reserved by the Secretary?   The paragraph needs to continue 

as to how funds are re-distributed to the Regional Office and how these funds are to be utilized. 

Public 

Comment 

Sec. 170.606
Workgroup
Accept with Modification
Delivery of Services
NO ACTION
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 

Report run on:
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NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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YES
Workgroup 

Text Change 

Existing regulatory language is accurate.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:section; 170.606 We believe program management and oversight funds are also used for contractible non-project related activities.  Recommend 

changes to answer as follows: delete "are distributed to BIA regions using the IRR Relative Need Formula and used for additional construction 

activities" and insert "are used for contractible non-project specific activities at both the BIADOT and regions." 

Public 

Comment 

Sec. 170.606
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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NPRM COMMENT REVIEW PROGRESS REPORT 
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35
140
change IRR Relative Need Formula to TTAM
Workgroup 

Text Change 

consistancy with subpart C
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.606 What happens to the unused portion of IRR Program management funds reserved by the Secretary?  Comment: Reference to "IRR 

Relative Need Formula" is not consistent with Subpart C although this is the proper reference used here. 

Public 

Comment 

Sec. 170.606
Workgroup
Accept Comment
Delivery of Services
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

The term TTAM is to broad.  "using the TTAM (see subpart C)" should be replaced with "in accordance with section 170.270"
PS Acceptable
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 
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15
77
No Change requested
Workgroup 

Text Change 

Commentor did not request any specific changes
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.608 May IRR Programs be contracted under the ISDEAA?    It is assumed that there are administrative dispute and alternative dispute 

governing contracts under ISDEAA 

Public 

Comment 

Sec. 170.608
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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35
141
YES
Workgroup 

Text Change 

Use of the word "programs" is consistant with the definition used in Sec. 170.6
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.608 May IRR Programs be contracted under the ISDEAA?  Comment: there is only one IRR Program but many activities and functions 

that can be contracted for. The word "Programs" should be changed to "Program" in the question and "functions and/or activities" in the answer. 

Public 

Comment 

Sec. 170.608
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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Final work as of 03-28-03 
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After "(h) The various options available to the tribe for IRR construction projects, i.e., direct service" add " (i.e. force account, Buy Indian contracts, 

Federal Acquisition Regulation contracts, etc.)" 

Workgroup 

Text Change 

Addresses comment directed at section 170.626
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:section; 170.626 We believe that the BIA does not and should not have unrestricted access to force account, and that the reference to self- 

determination contracts/agreements is unnecessary.   We recommend revising the answer as follows: BIA may use force account methods in the 

IRR program when it can verify cost benefits over other methods of construction and the tribe consents. 

Public 

Comment 

Sec. 170.610
Workgroup
Accept with Modification
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Need to add "BIA" before force account, and change the "and" to "or" before self-governance. 

- re-write of 610 does not address other comments addressing publishing of availabilty of funds being published in the Fed Reg. 


Federal 

Comments 

Tribal 

Comments 
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35
142
YES
Workgroup 

Text Change 

Tribes belive it is necessary for their planning purposes, subpart C does not specifically address such notices.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.610 What must BIA include in the notice of availability of funds?Comment: "The notice of availability of funds that the BIA publishes in 

the Federal Register" will result in a hold up for funds being distributed. It makes no sense to be publishing such information in the federal register 

since Subpart C adequately addressing notices. This is an unfair administrative burden on the BIA. 

Public 

Comment 

Sec. 170.610
Workgroup
Reject Comment
Delivery of Services
DISAGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 

Federal Caucus believes that a Federal Register notice is not necessary and will delay issuance of funds.  Publishing in the Fed Register will 

negatively affect timelines set forth in other Q&A's.  (170.296) 

PS
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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YES
Workgroup 

Text Change 

Two different timelines: because 170.610 discusses availability of funds by Oct 1, whereas Sec. 170.256 is dealing with funds already available. 

Refer to funding for further consideration: NOFA at 170.610 applies to HPP 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec; 170.610 What must BIA include in the notice of availability of funds? We strongly recommend that funds be obligated by October 1 of each 

year recognizing that this is in conflict with Section 170.256 that addresses timeline for IRRHPP. It is a lengthy process to :publish; notices in the 

Federal Register and we do not recommend that process. 

Public 

Comment 

Sec. 170.610
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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Final work as of 03-28-03 
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114
Section 170.614:  In the question, add the word, "make", between "Secretary" and "advance".
Workgroup 

Text Change 

Issue from .611 was referred by the workgroup to .614 because we believe the comment is applicable to .614
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51393-Sec. 170.611 Comment: Insert "make" between "must" and "advance" in the first sentence of the answer. 
Public 

Comment 

Sec. 170.611
Workgroup
Accept Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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114
YES
in the first line of the answer, insert the word, "make", between "must" and  "advance".
Workgroup 

Text Change 

issue from .611 was referred to .613 because we believe the comment is applicable to .613
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51393-Sec. 170.611 Comment: Insert "make" between "must" and "advance" in the first sentence of the answer. 
Public 

Comment 

Sec. 170.613
Workgroup
Accept Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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YES
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.614 May the Secretary advance payments of IRR funds to a tribe under a self- determination contract or construction activities? As 

noted above, we recommend replacing this provision with the following:May an Indian Tribe or Consortia Receive Advance Payment of IRR Funds 

Under a Self-Determination Contract for Construction Activities? Yes. BIA and the tribes must negotiate a schedule of advance payments as part 

of the terms of a self-determination contract that includes construction or constructing engineering activities. Tribes may receive advance 

payments of IRR funds in annual, semiannual or quarterly installments in accordance with 25 CFR 900.132. Indian tribes may not expend funds 

advanced under this section for construction and construction engineering on an IRR project prior to approval of a PS&E for the project. 

Public 

Comment 

Sec. 170.614
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


gramatical change add word "make"
Federal 

Comments 

Tribal 

Comments 

Report run on:
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NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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22
YES
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:respondent renumbers section and provides new wording; I do not support :sec;:sec;170.600 through :sec; 170.608 dealing with the contractibility 

and compactibility of IRR programs, services, functions, and activities. The ISDEAA requires the Secretary to make available all funds for 

services to which the Secretary would have otherwise provided to a tribe prior to an executed self-determination contract or self-governance 

agreement. The government's argument that the "up to 6 percent" is solely for performing inherent federal functions does not carry with it the 

proper statutory authority to do so, nor is there any evidence that congress intended to earmark these funds for non-contractible activities. I also 

disagree with the notion that BIA is allowed to withhold administrative funds for project related functions. To continue the practice of withholding 

administrative funds severely reduces a tribe's ability to directly benefit Indian communities with improved roads and bridges. The final regulation 

should reflect congressional intent that all IRR funds are subject to the ISDEAA, including BLA's 6 percent. 

Public 

Comment 

Sec. 170.615
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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YES
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:respondent renumbers section and provides new wording; I do not support :sec;:sec;170.600 through :sec; 170.608 dealing with the contractibility 

and compactibility of IRR programs, services, functions, and activities. The ISDEAA requires the Secretary to make available all funds for 

services to which the Secretary would have otherwise provided to a tribe prior to an executed self-determination contract or self-governance 

agreement. The government's argument that the "up to 6 percent" is solely for performing inherent federal functions does not carry with it the 

proper statutory authority to do so, nor is there any evidence that congress intended to earmark these funds for non-contractible activities. I also 

disagree with the notion that BIA is allowed to withhold administrative funds for project related functions. To continue the practice of withholding 

administrative funds severely reduces a tribe's ability to directly benefit Indian communities with improved roads and bridges. The final regulation 

should reflect congressional intent that all IRR funds are subject to the ISDEAA, including BLA's 6 percent. 

Public 

Comment 

Sec. 170.616
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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D1 (a) pg. 308
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114
YES
in the first line of the question, insert the word, "make", between "Secretary" and  "advance".
Workgroup 

Text Change 

issue from .611 was referred to .616 because we believe the comment is applicable to .616
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51393-Sec. 170.611 Comment: Insert "make" between "must" and "advance" in the first sentence of the answer. 
Public 

Comment 

Sec. 170.616
Workgroup
Accept Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
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NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

604
OF
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YES
in the first line of the question, insert the word, "make", between "Secretary" and  "advance".
Workgroup 

Text Change 

issue from .611 was referred to .617 because we believe the comment is applicable to .617
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51393-Sec. 170.611 Comment: Insert "make" between "must" and "advance" in the first sentence of the answer. 
Public 

Comment 

Sec. 170.617
Workgroup
Accept Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 
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Tribal 

Comments 
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YES
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay issue.  Government believes this issue is outside the scope of this rule making.  Workgroup considering adding sentence to the end 

of the answer, William will discuss with other Tribal Reps and return. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Section; 170.617 May the Secretary advance payment of IRR funds to a tribe or consortia under a self-governance agreement? For the reasons 

note above, replace this provision with the following:May an Indian Tribe or Consortia Receive Advance Payments of IRR Funds Under a Self- 

Governance Agreement?Yes. Advance payments must be made to an Indian tribe in annual or semi-annual installments at the discretion of the 

tribe. Advance payments shall be made to the tribe in the amount established by the IRR funding formula. Within 21 days after apportionment, 

BIA shall transfer all IRR funds advanced under this section to the Office of Self-Governance for prompt payment to the tribe or consortia. Indian 

tribes may not expend funds advanced under this section for IRR activities that are not included on an approved IRR TIP. 

Public 

Comment 

Sec. 170.617
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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YES
Workgroup 

Text Change 

This comment goes entirely to the Q&A.  Federal view is that deleting this Q&A is outside the scope of this rulemaking. Consideration of this 

comment does not imply tribal agreement to the Q&A itself. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.618-Delete this section in its entirety.
Public 

Comment 

Sec. 170.618
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

savings issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

M. Savings - Subpart E: Comment: It is quite apparent that this issue is covered in current law. We therefore recommend to leave the writeup as 

currently presented in :sec; 170.620. Furthermore, because these funds are tied to the TIP process, and the fact 23 U.S.C. 204 specifically 

requires Secretarial approval, the tribal position here is flawed. Also the citation in Part 1000 refers to "BIA programs" which the IRR Program is 

not. It is an FT-TWA program run by the BIADOT under a Stewardship Agreement is it not? 

Public 

Comment 

Sec. 170.620
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

608
OF
1126
D2 pg. 314
41
44
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

savings issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51393, Subpart E, Section 170.620. The alternative and additional wording proposed by the Tribal Caucus on pages 51350 - 51351 have 

persuasive justification, and should be adopted. 

Public 

Comment 

Sec. 170.620
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

609
OF
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D4 pg. 314
415
117
Workgroup 

Text Change 

This comment was addressed by workgroup response to comment no. 1337-115.  Term "entire tribal IRR program" was removed as suggested by 

this comment.  Consideration of this comment does not imply tribal agreement to the Q&A itself. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.620 Can Indian tribes and tribal organizations performing under self-determination contracts of self-governance agreements keep 

savings that result from their administration of IRR projects or an entire tribal IRR Program? The term "tribal IRR Program" is inappropriate in the 

question and recommend it be changes to read "IRR PSFA's".  How can a tribe contract it's own program? This is what the question eludes to. 

Public 

Comment 

Sec. 170.620
Workgroup
Accept with Modification
Delivery of Services
NO ACTION
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 


Record below is inconsistent with the actions of the DOS workgroup.
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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D1 pg. 313
21
24
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

savings issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.620 Recommend the following two provisions to address this issue: Yes. An Indian tribe or tribal organizaitonmay retain savings for each 

discal year for which a contract or agreement is in effect. A tribe or tribal organizaton must use any savings that it realizes under a contract or 

agreement, including a construciton contract of :or; agreement: (a) To provide additional services or benefits under the contract or agreement or 

(b) as carryover. Q. Can an Indian Tribe or tribal organization performing under a Self-determination contract of Self-governance agreement keep 

profits resulting from the administration of IRR project (s) or an entire tribal IRR program? Yes. Indian tribes and tribal organizaton may use 

without restriction profits resulting from an IRR project or program performed under a fixed-proce self-determination contract or a self-governance 

agreement. 

Public 

Comment 

Sec. 170.620
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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415
116
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

savings issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.620 Can Indian tribes and tribal organizations performing under self-determination contracts of self-governance agreements keep 

savings that result from their administration of IRR projects or an entire tribal IRR Program? Comment: Concur that the use of the resulting excess 

funds shall be determined by the Secretary after consultation with the tribes. Recommend that savings be directed to transportation projects or 

transportation-related purposes of the affected tribe. 

Public 

Comment 

Sec. 170.620
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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OF
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1369
26
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

savings issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

ISSUE  Pg 51350 - Key Areas of Disagreement M. Savings - Subpart EThe issue is whether tribes performing under self-determination contracts 

or self-governance agreements may keep savings. Rule Clarity IssueComments  We accept the Tribal Caucus View. Federal ViewThe Federal 

View cites the 1998 PL 93-63 8 amendments which says: "Beginning in fiscal year 1998, and thereafter, where the actual costs of construction 

projects under self-determination contracts, compacts or grants, pursuant to PL 93-638 are less than the estimated costs thereof, use of the 

resulting excess fluids shall be determined by the appropriate Secretary after consultation with the Tribes". The Federal Text is inserted at Pg 

51393 Sec 170.620 which says Can Indian Tribes and Tribal Organizations performing under Self-Determination contracts or Self-Governance 

Agreements keep savings that result from their administration of IRR projects or an entire tribal IRR Program? Rule Clarity Issues. 

Comments/SuggestionsThe Federal View does not say, yes Or no to this question This question should be answered, no matter what view is 

presented and included in the interim-final or final rule. Define what IRR Projects are, and meaning, and include such, in the applicable Part(s), 

Subpart(s), Section(s), Index, Definition(s), and Allowable Uses.Define what an Entire Tribal IRR Program Entails and Means, and include such, in 

the applicable Part(s), Subpart(s), Section(s), Index, Definition(s), and Allowable Uses.(cont comment #27) 

Public 

Comment 

Sec. 170.620
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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312 

1231
29
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

savings issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

M. Savings - Subpart EThis is another one of the issues the Department has determined to be "outside the scope of this rulemaking." If this issue 

is outside the scope of the rulemaking, then the federally proposed provision relating to this issue that are currently presented in the proposed rule 

(proposed section 170.620) cannot be a part of the regulations and must be stricken. If this provision is not stricken, then the issue is ripe for 

negotiation.The ISDEAA grants Indian tribes the right to retain and use savings realized in the administration of federal programs under self- 

determination contracts and self-governance agreements. A plain reading of the provision the federal caucus cites, 25 U.S.C. :sec; 450e-2, 

reveals that it relates only to construction costs, and does not extend to non-construction activities. Properly read together with 25 U.S.C. 

:sec;450j-1(a)(4) (allowing tribes to retain and use savings on cost-reimbursement construction contracts to provide additional benefits or services 

under the contract), the Secretary can agree in advance through these regulations that the savings on construction costs will be used to provide 

additional benefits or services. This approach would be entirely consistent with that taken by the Department in the final regulations implementing 

Title IV of ISDEAA-regulations which were promulgated after 25 U.S.C. :sec;450e-2 became law. The Title IV regulations authorize self- 

governance tribes to retain savings and use such funds, including savings realized under a construction contract, to provide additional services or 

benefits or as carryover. Moreover, a tribe assuming all of the IRR programs, functions, services, activities, or portions thereof, under a self- 

governance agreement receives its funding based on the IRR "Relative Need" distribution basis and any funding remaining at the end of the fiscal 

year is considered carryover. 

Public 

Comment 

Sec. 170.620
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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3
83
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

savings issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Savings - Subpart E (pages 51350-51351) (proposed sec. 170.620) Comment: We agree with the view of the Tribal Caucus (pages 51350-51351) 

that the Federal proposed regulatory text for 170.620 improperly limits a tribe's discretion to use savings associated with IRR projects or 

programs., pages 51350- 51351. To repeat, without elaboration, the mandate of 25 U.S.C. 450e-(2) that the Secretary of Interior must consult with 

tribes, adds nothing to the regulations and is over broad in its reach. First, the statutory provision was not meant to cover non-construction IRR 

activities. Second, the statute must be harmonized with 25 U.S.C. 450j-1(a)(4) which authorizes tribes to retain and use savings on cost- 

reimbursement construction contracts "to provide additional benefits or services under the contract." Third, the intent of the legislation concerned 

school construction activities and finally, final regulations implement ing Title IV of P.L. 93 638 (25 C.F.R. Part 1000) already provide authority to 

tribes and tribal consortium to retain savings and use such funds, including savings realized under a construction contract, to provide additional 

services or benefits or as carryover. These regulations were promulgated after 25 U.S.C. 450e-2 became law. The Secretaries are free to do the 

same thing here. It is unwise and impractical for the BIA not to implement the Secretary's current thinking with regard to the use of savings under 

P.L. 93 638. We therefore endorse the Tribal Caucus version and reiterate our views regarding the appropriate scope of the rulemaking. See 25 

C.F.R. 900.134 ("At the end of a self determination construction contract, what happens to savings on a cost reimbursement contract?"); 42 C.F.R. 

137.341, 137.342 and 137.343 (final IHS regulations implementing Title V of P.L. 93-638) regarding construction regulations for "advance 

payments" to self governance tribes and use of "savings" under self governance construction agreements. 

Public 

Comment 

Sec. 170.620
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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365
3
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

savings issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.620 Can Indian tribes and tribal organizations performing under self-determination contracts of self-governance agreements keep savings that 

result from their administration of IRR projects or an entire tribal IRR program? Comment: We do not agree with the proposed rule that excess 

funds shall be determined by the secretary. The Tribes should not have to ask the Secretary to keep savings that result from their administration of 

IRR projects. This is unreasonable and eliminates the opportunity for tribes to contract, compact and retain their rightful share of IRR program 

funding. Savings are to be carried over to provide additional services to which the funds were appropriated. The final regulation should reflect the 

savings and profit provisions authorized by the ISDEAA. 

Public 

Comment 

Sec. 170.620
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

advance pay and savings issues.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Subpart E- (Page 51350-351) USET is concerned about the Federal assertion that advance funding and savings are outside the scope of the 

rulemaking.  These issues are relevant and clearly fall within the scope of this rulemaking.  USET strongly opposes the unwarranted late attempt 

by the federal government to attempt to limit the scope of the NPRM.  Statutory authority exists for the BIA to provide advance payment in 25 

U.S.C. :sec;450j-1 and 25 CFR :sec;900.19.  The BIA and contracting Tribes may negotiate an advance payment on terms more favorable to the 

Tribe as well. Good business practices dictate that the BIA transfer IRR funds to Tribes as soon as possible so that tribes can draw interest while 

preparing for the use of those funds.  The federal position imposes micro-management onto a tribally-operated IRR program and onto sovereign 

nations.  The fact is that most Tribes have been more successful with the management of funds and programs than many federal agencies. 

Tribes know what they need in order to improve their transportation programs and should be given the funds to do so. 

Public 

Comment 

Sec. 170.620
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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115
YES
Workgroup 

Text Change 

The answer is clearer as written.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51393-Sec. 170.620 Comment: We recommend deleting "tribal" in the question part of this section and replacing it with "their portion of the".
Public 

Comment 

Sec. 170.620
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 

This Question does have a grammatical error.  Change "self-determination contracts of self-governance agreement" needs to be changed to "self- 

determination contracts or self-governance agreements"  (change "of" to "or"). 


Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

618
OF
1126
Not in response 

to specific 

comment 

9999
1
Recommend in the answer:  add before the first word (a); change (a) in the second sentence of the answer to (1); change (b) in the 3rd paragraph 

to (2); change ( c ) to (b) 

Workgroup 

Text Change 

a1 and 2 apply to Title 1 and b applies to self-governance.  This change is recommended by the workgroup for clarification, not in response to a 

specific comment. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Public 

Comment 

Sec. 170.622
Workgroup
Accept Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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116
YES
Change question to read as follows:  "What may happen if a tribe fails to complete the contracted work?"
Workgroup 

Text Change 

Answer is now responsive to the question.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51393-Sec. 170.623 Comment: We find the question and answer being incompatible. The answer does not address "What protections?". 

Also, 25 CFR 900.131(a) - (b) does not address "protections". We recommend changing the question to "What may happen if a tribe fails to 

complete the contracted project work?" Then 25 CFR 900.131 (b)(12) & (b)(13) can be used to address tribal failure to perform in its contract. 

Public 

Comment 

Sec. 170.623
Workgroup
Accept Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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1337
117
YES
Change last sentence as follows:  After the word costs, add the words "in a cost reimbursement contract".  and move 2nd sentence (See 25 CFR 

900.130(e). to end (last sentence) of answer. 

Workgroup 

Text Change 

This change will clarify the last sentence of the answer as applying only to cost reimbursement contracts.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51393-Sec. 170.625 Comment: We recommend deleting the second sentence since 25 CFR 900.130 (e) applies only for cost-reimbursable 

contracts. 

Public 

Comment 

Sec. 170.625
Workgroup
Accept with Modification
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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60
YES
adding direct service options to Section 170.610.
Workgroup 

Text Change 

Workgroup addressed comment under section 170.610
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:section; 170.626 We believe that the BIA does not and should not have unrestricted access to force account, and that the reference to self- 

determination contracts/agreements is unnecessary.   We recommend revising the answer as follows: BIA may use force account methods in the 

IRR program when it can verify cost benefits over other methods of construction and the tribe consents. 

Public 

Comment 

Sec. 170.626
Workgroup
Accept with Modification
Delivery of Services
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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46
YES
After 1000 add:  "including applicable exceptions within Subpart K,"
Workgroup 

Text Change 

Commentor is recommending the answer provide better clarification.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.633-What IRR Program activities are subject to the construction regulations set forth in Subpart K of 25 CFR Part 1000? All IRR Program 

activities are subject to Subpart K of Part 1000 with the exception of the following activities that are not considered construction and are not 

subject to Subpart K: 1) activities related to administrative support services, coordination, and monitoring oversight of the planning, design and 

construction process; 2) activities related to direct responsibility for the construction project through day-to-day on-site management and 

administration of the project, which may include cost management, project budgeting, project scheduling and procurement and other construction 

management services; 3) activities related to management services; and4) activities related to a road construction program wholly assumed by a 

Tribe/Consortium under TEA-21 which involves more than one project so long as the agreement contains assurances by the Tribe/Consortium that 

proper health and safety standards will be met.Notwithstanding items (1)- (4), it is intended that for design and construction of individual 

construction projects, Subpart K of 25 CFR Part 1000 applies. 

Public 

Comment 

Sec. 170.633
Workgroup
Accept with Modification
Delivery of Services
AGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

Federal Caucus disagrees with Tribal Caucus comment.
Tribal caucus discussed and determined the change did not address the commenter's concern.  Rejects change.
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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Terminate answer after "to adequately describe the work" for the remainder of 1st sentence.  reference to 25 CFR to remain.  (This change was 

originally accepted (w/mod) by the workgroup, has since been rejected by Federal members of workgroup)   See comment below. 

Workgroup 

Text Change 

Addresses the commentor's concern that every single activity needs to be in the TIP.  Eliminates language towards this reference.  Workgroup 

(Federal) could not remove reference to TIP.  Language needs to be developed to clarify the "every single" activity does not need to be included 

on the TIP in order to be included in the AFA.  Neither side (Federal or Tribal) wants or intends for "every single" activity to be included on the TIP. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

We also object to :sec; 170.634 which suggests that every single "activity" must be included in a FHWA TIP and Control Schedule. There is no 

statutory basis for this rule. Any tribal program that is operating multiple projects and doing the long range-planning, inventory, and TIP 

development work is going to have many functions that are difficult to ascribe to a specific "project." All this rule does is impose unnecessary 

budgeting burdens on the tribe, and/or require it to go through the empty process having to put an administration or planning project in the TIP 

every year to keep its program going. 

Public 

Comment 

Sec. 170.634
Workgroup
Workgroup Disagree
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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YES
Workgroup 

Text Change 

Will be addressed by workgroup response to comment no. 1355-6.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:con't from comment 22;:sec;170.634-Delete this section in its entirety.
Public 

Comment 

Sec. 170.634
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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145
YES
TS - Strike NPRM answer and add "Contract support costs are an eligible cost under the IRR Program and should be included in a tribe's budget. 

The funds for contract support costs come out of the tribe's allocation of IRR Program funds." 

Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

contract support issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.635 Are contract support funds provided in addition to the 2 percent (2%) IRR transportation planning funds? Comment: this section 

belongs under the section for transportation planning under Subpart D. Also the answer is not proper in content; recommend the following: 

"Contract support costs are an eligible cost under the IRR Program and should be included in a tribe's budget. The funds for contract support costs 

come out of the tribe 's allocation of IRR Pro gram funds." 

Public 

Comment 

Sec. 170.635
Workgroup
Reject Comment
Delivery of Services
AGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

Federal Caucus agrees with Tribal Caucus technical correction change.
Tribal Caucus accepts with modification  Technical Correction 

Delete in the question "Part J" and replace with  "(j)" 

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 
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YES
Workgroup 

Text Change 

This comment relates to a tribal caucus position in the preamble on a disputed item.  Commentor recommends adopting tribal position on the 

contract support issue.  Government believes this issue is outside the scope of this rule making. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:respondent renumbers section and provides new wording; I do not support :sec;:sec;170.600 through :sec; 170.608 dealing with the contractibility 

and compactibility of IRR programs, services, functions, and activities. The ISDEAA requires the Secretary to make available all funds for 

services to which the Secretary would have otherwise provided to a tribe prior to an executed self-determination contract or self-governance 

agreement. The government's argument that the "up to 6 percent" is solely for performing inherent federal functions does not carry with it the 

proper statutory authority to do so, nor is there any evidence that congress intended to earmark these funds for non-contractible activities. I also 

disagree with the notion that BIA is allowed to withhold administrative funds for project related functions. To continue the practice of withholding 

administrative funds severely reduces a tribe's ability to directly benefit Indian communities with improved roads and bridges. The final regulation 

should reflect congressional intent that all IRR funds are subject to the ISDEAA, including BLA's 6 percent. 

Public 

Comment 

Sec. 170.636
Workgroup
Parking Lot
Delivery of Services
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 
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1126
343-D2
1363
52
YES
Delete Sections 170.700 through 170.705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.701-Delete this section in its entirety.
Public 

Comment 

Sec. 170.701
Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

628
OF
1126
343-D1
35
147
YES
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.701 What is an IRR Program stewardship agreement?  Comment: the maintenance side of this program must also be included in this 

agreement. 

Public 

Comment 

Sec. 170.701
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

629
OF
1126
343-D1
1363
53
YES
Delete sections 170.700 - 170.705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.702-Delete this section in its entirety.
Public 

Comment 

Sec. 170.702
Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

630
OF
1126
343-D1
1363
54
YES
Delete sections 700 - 705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.703-Delete this section in its entirety.
Public 

Comment 

Sec. 170.703
Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

631
OF
1126
344-D1
1337
120
YES
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51394-Sec. 170.704 Comment: We recommend adding environmental investigations and archeological surveys to (c) and include road 

maintenance responsibilities in the answer part of this section. 

Public 

Comment 

Sec. 170.704
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

632
OF
1126
344-D2
1363
55
YES
delete Sections 700 - 705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.704-What must be included in an IRR Program Stewardship Agreement? 1) Description of the planning, design, construction, and 

maintenance activities developed to ensure work meets applicable requirements. 2) Assumption of review and approval of PS and Es developed 

for Indian Reservation Road (IRR) construction projects and project monitoring. 3) The standards which will be implemented in accordance with 

these Regulations.Nothing in the Stewardship Agreement shall be construed to diminish or affect the rights, privileges and responsibilities of 

Indian tribes or tribal organizations to administer 

IRR programs under a self-determination contract or self-governance agreement, or to incorporate these IRR Program activities into such a 

contract or agreement. 

Public 

Comment 

Sec. 170.704
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

633
OF
1126
344-D2
1337
121
YES
Delete sections 700 - 705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51395-Sec. 170.705 Comment: The question and answer are not compatible. We recommend changing the question part of this section to 

"What is the process for obtaining an IRR program stewardship agreement"? 

Public 

Comment 

Sec. 170.705
Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

634
OF
1126
344-Cc1
5
17
YES
Delete sections 700 - 705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec;170.705 What is the process for obtaining the facility owner's review of the PS&E? CDOT is concerned that review of plans by the FHWA 

regional office, BIA and FHWA headquarters is excessive. CDOT recommends that a review by the FHWA regional office is adequate to approve 

BIA funding for projects located on state highways located within Indian Reservations. 

Public 

Comment 

Sec. 170.705
Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

635
OF
1126
344-D1
1363
56
YES
Delete sections 700 - 705
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.705-Delete this section in its entirety.
Public 

Comment 

Sec. 170.705
Workgroup
Accept Comment
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

636
OF
1126
345-D3
15
78
YES
Workgroup 

Text Change 

Due to the rewrite of the PS&E Approval Qs & As, these Q's & A's are no longer needed to assure that the tribes may assume PS&E review and 

approval under a Stewardship plan. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.705 What is the process for obtaining the facility owner's review of the PS&E? The language change from (a) "BIA regional or tribe prepares.." 

to "BIA regional in cooperation and in consultation with tribe shall prepare"; (b) FHWA or designated body shall visit the BIA and tribes to evaluate 

the capabilities to assume the proposed IRR Program responsibilities. 

Public 

Comment 

Sec. 170.705
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

637
OF
1126
345-Cc1
15
79
YES
Workgroup 

Text Change 

Comment is unclear
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

170.706 Can a direct service tribe and BIA region sign a Memorandum of Understanding (MOU)?  Any MOU or intergovernmental agreements 

should be requested by the tribe and by the BIA. 

Public 

Comment 

Sec. 170.706
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

638
OF
1126
349-C(c)1
7
7
Workgroup 

Text Change 

Outside Scope
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51395: Second column, Subpart G-BIA Road Maintenance, Section 170.800. What is IRR Transportation Facility Maintenance? It states, 

"Maintenance is the performance of activities to keep an IRR transportation facility at its as constructed condition and to insure the health, 

safety,and economical use of the traveling public. Most system roads are dirt road and never were constructed. Begin maintaining these roads 

from wagon trails and today we are having problems with drainages by not having these roads constructed to standard. What needs to take place 

in order to get these roads to standard with such a small fair share? 

Public 

Comment 

Sec. 170.800
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

639
OF
1126
349-D1
1337
122
Workgroup 

Text Change 

Although not relevant to the question, it helps clarify other program funding
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51395-Sec. 170.803 Comment: We recommend deleting the second sentence since it is not needed since the question is "How is road 

maintenance funded?" 

Public 

Comment 

Sec. 170.803
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

640
OF
1126
350-C(c)1
17
5
Workgroup 

Text Change 

These items are eligible under this program.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Delete items 4, 7, 8, and 9 from the items that should be maintained as part of the BIA system. These items are seldom found on reservations and 

are included solely for the benefit of non-Indian access to the reservations. There is currently - nor does it look as if there ever will be - enough 

funds to properly maintain the basic BIA road system on the reservations as it is today. Adding additional responsibilities and facilities to an 

already overburdered and underfunded system intended primarily for urban recreational facilities in a rural setting is not appropriate. Tribes can 

use their own revenue streams to build and maintain these types of facilities. Bus stations should be built and maintained with regional 

transportation funding and government to government MOU's :Memorandum of Understanding; where bus routes and attendant facilities cross into 

Indian country. 

Public 

Comment 

Sec. 170.805
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

641
OF
1126
350-D2
35
150
Workgroup 

Text Change 

Not necessary.  Eligible items provided.  Maintenance is not part of the IRR Program funding.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:Sec; 170.805 What facilities are eligible for maintenance and operation under the BIA Road Maintenance Program? Comment: A Q&A for what 

facilities are ineligible for maintenance and operation should be developed to be consistent with :sec; 170.115 for use of IRR program funding. 

Again this is not a program but a part of the IRR Program. 

Public 

Comment 

Sec. 170.805
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

642
OF
1126
350-D1
1337
123
Change 805(b)(9) to "vehicle trails"
Workgroup 

Text Change 

Clarification
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51395-Sec. 170.805 Comment: (b) (9) Motorized trails- how did this happen?? We recommend changing this to "Vehicle trails".  
Public 

Comment 

Sec. 170.805
Workgroup
Accept Comment
Technical Standards
DISAGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Recommend keeping term motorized vehicles.
PS  change to motorized vehicle trails.
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

643
OF
1126
351-A1
7
8
Workgroup 

Text Change 

Item covered in Appendix A, Number 11.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Refer to page 51396, third column, Section 170.811: Can Maintenance Program funds be used to upgrade IRR facilities? Answer is No. Although 

answer may be no, but most times some small area require special attention for safety reasons. Can Maintenance Program funds cover the cost 

of archaeological surveys? 

Public 

Comment 

Sec. 170.811
Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

644
OF
1126
351-C(c)1
41
46
Add "Secretary shall provide a draft copy of the findings to the affecteed tribe for comment prior to the Secretary forwarding it to Congress. "
Workgroup 

Text Change 

Check 23 USC 204 to see what copies/notifications are required.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51396, Subpart :G;, Section 170.815. Draft copies of the Secretarial report should be provided to each tribe so that the tribes know what is 

being reported to Congress, and so that tribes can provide feedback to the Secretary to ensure that the report is accurate. 

Public 

Comment 

Sec. 170.815
Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

645
OF
1126
352-C(c)2
7
9
Workgroup 

Text Change 

Out of Scope
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51396: Third column, Section 170.815. What happens if a facility is not being maintained due to lack of funds? Answer, if the Secretary 

determines that an IRR transportation facility is not being maintained under IRR-RFMS :IRRTFMS Indian Reservation Roads Transportation 

Facility Management System; standards due to insufficient funding, the Secretary must report these findings to Congress under 23 U.S.C. 204. 

Question: B.I.A. Roads program is trying to maintain these roads but heavy equipment are breaking down due to age causing serious down time 

and to unavailability of funds towards equipment replacement. Will this example qualify under this section if proper findings were reported to 

subject above? 

Public 

Comment 

Sec. 170.815
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

646
OF
1126
352-D1
41
47
YES
Workgroup 

Text Change 

Out of Scope
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51397, Subpart :G;, Section 170.819. Clarify that the inspections apply only to structures with an opening of more than 20 feet, per 23 CFR 

650.301. 

Public 

Comment 

Sec. 170.819
Workgroup
Reject Comment
Technical Standards
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

647
OF
1126
353-D1
2
6
YES
Insert "and applicable private landowners" after "tribe".  Add "notification for safety and life threatening situations is not required; after Part 5, at 

the end of (A). 

Workgroup 

Text Change 

Clarification
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Section 170.823 should be amended to read: "The Secretary may, in consultation with a tribe and applicable private landowners restrict or 

temporarily close the IRR transportation facility to public use" The important point here is that private landowners be included in the decision 

process so as to protect access to their property. 

Public 

Comment 

Sec. 170.823
Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Part "a" of answer should reference 170.120.

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

648
OF
1126
353-D2
28
6
YES
Workgroup 

Text Change 

Covered under 823 D1 above
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

There are some more word changes in struck sections and sub-sections (170.823). "When can access to Indian Reservation Roads (IRR) 

transportation facilities be restricted?" Our recommendation: Amend Section 170.823 to read: "The Secretary may, in consultation with a tribe and 

applicable private landowners, restrict or temporarily close an IRR transportation facility to public use for the following reasons."(We have no 

problem with the reasons listed for closure in this section, but the point is:  this whole rule is now eliminating the input or consultation of private 

property (fee-simple landowners), from the process, from any notice, or from any consideration regarding possible road closures to their land. 

Public 

Comment 

Sec. 170.823
Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 

Part "a" of answer should reference 170.120.

Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

649
OF
1126
pg. 360, D1
27
57
YES
Workgroup 

Text Change 

Covered under item (45) in Appendix A.
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

:sec;170.905 The question is too broad and does not take into account the type of training that is required to use radioactive material in the density 

testing phase of a project. Recommend the answer be revised: (a) Yes for training associated with quality control, assurance, or mediation of IRR 

construction projects or, (b) No, for training not associated with the construction of IRR projects. 

Public 

Comment 

Sec. 170.905
Workgroup
Reject Comment
Policy
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

650
OF
1126
pg. 361, C(c)1
418
5
YES
add "and delegated authority under the ISDEAA (25 USC 450e(b)(2)" after "inherent authority".
Workgroup 

Text Change 

making clarification to answer commenter's question
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Under Section 170.922, "May Tribes Impose taxes or Fees on those performing IRR Program Services?", it seems to me that this section is in 

direct conflict with the U.S. Supreme Court's decision in Atkinson Trading Company vs. Shirley 432 US 645 (2001), a tribal taxation case adverse 

to tribal taxation. 

Public 

Comment 

Sec. 170.922
Workgroup
Reject Comment
Policy
DISAGREE
Federal Caucus 

Action 

DISAGREE
Tribal Caucus 

Action 

Concern of Federal Caucus.  Proposed language change included in Policy workgroups re-write.
PS  disagreement
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

651
OF
1126
pg. 362, A1
41
49
YES
Workgroup 

Text Change 

Funding Formula response: 

Commenter is asking a question regarding the application for an emergency disaster project.   

The workgroup believes this has already been addressed in the Qs and As.  The answer is yes, that the tribe can apply to IRRHPP.  No action 

taken. 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Page 51399, Subpart H, Section 170.929. If DOT denies an ERFO claim, can the tribe seek assistance through IRRHPP under section 170.251 

(page 51371)? 

Public 

Comment 

Sec. 170.929
Workgroup
Reject Comment
Funding
AGREE
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 



Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

652
OF
1126
pg. 367, D1
1369
18
YES
switch 170.938 with 170.939. 

TS - Switch section 938 and 939 

Workgroup 

Text Change 

clarifies rule to answer commenter's questions. 

TS - Clarification 

Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

Transportation Departments If you read Pg 51399 - Sec 170.938 Are there any other funding sources available to operate Tribal Transportation 

Departments? Comment NO > IRR Program Federal Funds is not identified, unless readers interprets that:on Pg. 51400 under this Sec.170.938(h) 

Federal, state, private and local transportation grants assistance. to mean,that the LRR Program Federal Funds would be mean that the IRR 

Program Federal Funds would be covered under (h)?Q. Is this interpretation correct?SuggestionsAnswer our interpretation(s) and correct if 

needed.This section is out of alignment in Subpart H, and should be moved to after Sec 170.939. Make a correct interpretation that IRR Program 

Funds "would be covered under (h) of this section". 

Public 

Comment 

Sec. 170.938
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 


Did TS make suggested switch?
Federal 

Comments 

Tribal 

Comments 

Report run on:
April 3, 2003 9:57 AM
NPRM COMMENT REVIEW PROGRESS REPORT 

Final work as of 03-28-03 

653
OF
1126
pg. 367, C(c)1
1369
15
YES
Workgroup 

Text Change 

adequately addressed
Workgroup 

Comments 

NPRM 

Section 

Reference to  

Public Comment 

Letter 

Number 

Comment 

Number 

Change 

Req 

Workgroup 

Action 

On Pg 51400 - Sec 170.939 - Can tribes use IRR Program funds to pay for costs to operate a tribal transportation department? Clarity of the Rule 

Issue "Yes; Tribes can use IRR Program funds to pay the cost of administration and performance of approved 1RR Program activities. Comments 

We find that it is not written in this proposed rule, as to what would be the make up of a Tribal Transportation Departments.i.e. > NO Examples of, 

and NO Guiding Rule/Section(s Explanation(s) as to what would make up such a "BASIC" Tribal Transportation Department. This is basically the 

only language within the proposed rule that allows IRR Program Funds to be used for Transportation Planning processes (less 2 % Transportation 

Planning Program and Fundings) and approved eligible transportation planning related activities, to include this proposed rule requirements of the 

(Tribe's/l3zmd "MUST DO's).Suggestions Have the NEG RF Committee provide written> Examples o1 and Guiding Rule/Section(s)Explanation(s) 

as to what would make up such a 'BASIC" Tribal Transportation Department.(cont comment #16) 
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Action 
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insert word "planning" before "administration" in both sentences. 

TS - Add "See Appendix A, Subpart B" after "activities" at the end of the first sentence. 

Workgroup 

Text Change 

clarifies what are allowable uses. 

TS - Clarification. 
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Tribal Transportation Departments170.938 - 170.939 Are there any other funding sources available to operate tribal transportation departments? 

and Can tribes use IRR Program funds to pay for costs to operate a tribal transportation department? Comment: Although the list of eligible 

Federal and funding sources to finance a tribal transportation department (170.93 8) is not exhaustive, the list does not expressly provide for 

funding of Tribal transportation departments using IRR funds as partially suggested in 170.939. We recommend revising 170.939. Although the 

answer to the question "Can tribes use IRR Program funds to pay for costs to operate a tribal transportation department?" is "yes," the answer 

appears to be qualified by the what follows: "Yes, Tribes can use IRR Program funds to pay the cost of administration and performance of 

approved IRR Program activities." Although IRR Program funds are limited, tribes may use such funds for transportation planning. As such, the 

NPRM should expressly site the IRR Program as an eligible funding source in 170.938 for tribes wishing to establish or maintain Tribal 

transportation departments. We recommend striking the text of the first sentence of 170.939 after the word "Yes." 

Public 

Comment 

Sec. 170.939
Workgroup
Accept with Modification
Policy
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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TS - Add "costs to operate a tribal transportation department" to Appendix A, Subpart B.
Workgroup 

Text Change 

reject because adequately addressed. 

TS - Additional eligible item 
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ISSUE  Subpart H - Miscellaneous, Pg 51400 Sec 170.939 Can tribes use IRR Program funds to pay for cost to operate a tribal transportation 

department? Rule clarity issues Yes, Tribes can use IRR Program funds to pay the cost of administration and performance of approved IRR 

Program activities. Tribal Transportation Departments is not in the Definitions on Pg 51359 Sec 170.6.Tribal Transportation Departments is not in 

the: Pg 51368 Appendix A to Subpart B Allowable Uses of IRR Program Funds. Define Tribal Transportation Departments and insert on Pg 51359 

Sec 170-6. Insert Tribal Transportation Departments on Pg 51368 Appendix A to Subpart B Allowable Uses of IRR Program Funds. Some words in 

the summary explanation that needs defining and summarizing and included in allowable uses are:Administration Performance Administration is 

not in the; Definitions on Pg 51359 Sec 170.6. Define Administration and insert on; Pg 51359 Sec 170.6 Administration is not in the; Pg 51368 

Appendix A to Subpart B Allowable Uses of IRR Program Funds. Insert Administration on; Pg 51368 Appendix A to Subpart B Allowable Uses of 

IRR Program Funds. Performance is not in the; Definitions on Pg 51359 Sec 170.6.Define Performance and insert in the Definitions on; Pg 51359 

Sec 170.6Performance is not in the; Pg 51368 Appendix A to Subpart B Allowable Uses of IRR Program Funds. Insert Performance on: Pg 51368 

Appendix A to Subpart B Allowable Uses of IRR Program Funds. Add the words administration and performance to the their respective Subparts, 

Sections and Appendix's 
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AGREE
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Action 
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Page 51400: First column, Section 170.940. Can tribes regulate oversize or overweight vehicles? Answer is yes. Question: Most truck traffic 

through Hopi and Navajo Reservation are overweight and causing road surface failures (dirt and paved). Who makes the ruling to where this 

weight can be controlled? 
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Sec. 170.940
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Accept with Modification
Technical Standards
AGREE
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Action 

AGREE
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Action 
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:Sec; 170.940 Can tribes regulation oversize or overweight vehicles?  Comment: Is there a jurisdictional concern here over BIA roads as opposed 

to other roads within Indian country? Shouldn't the tribe and BIA jointly decide how best to regulate travel on BIA owned roads? 

Public 

Comment 

Sec. 170.940
Workgroup
Accept with Modification
Technical Standards
AGREE
Federal Caucus 

Action 

AGREE
Tribal Caucus 

Action 
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Arbitration provision.  Federal and tribal representatives are still working on developing mutual language
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I. Arbitration Provisions-Subpart H We support the Tribal Caucus view that all dispute resolutions techniques and procedures authorized by the 

ISDEAA and regulations of 25 C.F.R. Parts 900 and 1000 are applicable to disputes arising under a construction activity. The federal position is 

inconsistent with the ISDEAA. The tribal version recognizes that the alternative dispute technique chosen must be "appropriate" for the situation 

and "not derogate the principles and authorities of the ISDEAA and its implementing regulations." We agree that the federal position takes an 

unnecessarily narrow approach when interpreting the provisions of the ISDEAA. To the extent the ISDEAA can be interpreted to allow greater 

variety of dispute resolution techniques for resolution of conflicts between Indian tribes and the federal government, that interpretation should 

prevail.For this reason, we request that the tribal version be substituted for the federal provision at :sec; 170.941. 
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Sec. 170.941
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Arbitration provision.  Federal and tribal representatives are still working on developing mutual language
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Action 

I. Arbitration Provisions - Subpart HDuring the course of the negotiations, the Tribal and Federal Caucuses jointly agreed to language which 

addresses the availability of alternative dispute resolution ("ADR") technique and procedures to Tribes and tribal organizations, and the Secretary. 

However, after the conclusion of negotiations, the Federal Caucus decided to revisit the issue and renege on its prior agreement on this negotiated 

language. It is inconsistent with the tribal-federal negotiated rulemaking process for the agency to withdraw its agreement and substantively revise 

its position after the conclusion of negotiations.The Federal Caucus's revised position is problematic because it would make all of the dispute 

resolution techniques and procedures authorized under the ISDEAA and its implementing regulations inapplicable to construction activity disputes, 

notwithstanding permissive statutory and regulatory provisions to the contrary. Moreover, the ADR authorities and options mentioned in 25 U.S.C. 

:sec;4501 (model contract section (b)(12))-the provision of apparent concern to the Federal Caucus-are entirely within the scope of permissible 

ADR approaches authorized by the ADR Act, the Contract Disputes Act, and the ISDEAA and its implementing regulations. 
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Arbitration provision.  Federal and tribal representatives are still working on developing mutual language
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(Page 51343) USET supports the Tribal view that all dispute resolution authorized by the ISDA and 25 CFR Parts 900 and 1000 apply to disputes 

dealing with construction activity. 
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Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Arbitration provision.  Federal and tribal representatives are still working on developing mutual language
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:Section; 170.941 Are alternative dispute resolution procedures available to self-determination and self-governance tribes and the Secretary to 

resolve disputes between them in performing IRR Public Law 93-638 activities? For the reasons discussed above, the proposed provision should 

be replaced with the following:Are Alternative Dispute Resolution Procedures Available to Se Determination and Self-Governance Tribes and the 

Secretary to Resolve Disputes Between Them in Performing IRR Public Law 93-638 Activities?Indian tribes and tribal organizations are entitled, at 

their option, to use the appropriate dispute resolution techniques or procedures set out in:(a) The ADR Act, 5 U.S.C. 57 1-583;(b) The contract 

Disputes Act, 41 U.S.C. 601-613; and(c) The Indian Self-Determination and Education Assistance Act (including the mediation and alternative 

dispute resolution options listed in 25 U.S.C. 4501 (model contract section (b)(12)) and the implementing regulations. 

Public 

Comment 

Sec. 170.941
Workgroup
Workgroup Disagree
Policy
NO ACTION
Federal Caucus 

Action 

NO ACTION
Tribal Caucus 

Action 
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Question is adequately answered.  Comment is outside the scope of section 952.
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Section 170.952 - Are federal funds available for coordinated transportation services for a tribe's Welfare-to-Work, Temporary Assistance for 

Needy Families, and other quality of life improvement programs? We are glad to see this section included in the rule, as many tribe's 

transportation needs revolve around the challenge of helping tribal members and other residents of tribal communities access the services they 

need for employment, education, health care, etc. We feel that the helpfulness of this section's statement would be enhanced by including near 

the end of this paragraph the sentence, "To the extent allowed under Federal law, IRR funds may be deemed to have lost their Federal character 

when used by a tribe or tribal organization for matching these and other Federal grant and contract funds." 
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Reject Comment
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AGREE
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Action 
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